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Current Topics. 

The Appellate Division of the Supreme 
Court of New York has decided, in the case 
of George W. Perkins, who was arrested for 
larceny in connection with the contribution 
of the New York Life Insurance Company 
to the Republican National Committee in 
1904, that the contribution referred to did 
not constitute larceny of the funds of the 
company. The leading opinion was written 


by Justice Ingraham, and all the other mem- 
bers of the court concurred, each writing an 


opinion. The crime charged was that of 
grand larceny, under section 528 of the Penal 
Code of the State. The court held that there 
must be two essential elements to justify a 
conviction for this crime, viz.: First, that it 
must appear that the person charged in- 


tended to deprive or defraud the true owner. 


of his property, or of the use and benefit of 
the-same, or to appropriate the same to the 
use of the taker or of any other person, and 
that the property was not appropriated 
openly and avowedly under a claim of title 
preferred in good faith, even though such 
claim is untenable, and second, that it must 
appear that the person charged with the 
crime had in his possession, custody or con- 
trol, as bailee, servant, attorney, agent, clerk, 
trustee or officer of a person, association, or 
corporation, the money or property appro- 
priated. Justice Ingraham points out that 
such a contribution by a corporation was not 
prohibited by law. Conceding the justness 





of the claim that the payment of the 
money referred to was ultra vires, the 
court enunciates the principle that if the con- 
tribution had been made by the order of the 
corporation itself, or with the assent of those 
constituting the corporation, no officer of the 
corporation would have been liable for mak- 
ing the contribution. This principle was 
clearly established by the decision of the 
Court of Appeals in Bissel v. M. &., ete., R. 
R., 22 N. Y. 528. There was no evidence, 
the court says, that the corporation had not 
authorized the contribution, the only evi- 
dence on the subject being the deposition of 
the secretary that for many years the presi- 
dent of the corporation had exercised the 
power of ordering disbursements out of the 
company’s funds upon his sole personal 
authority, and so far as the witness was 
aware, this authority never had been ques- 
tioned. It would seem to follow, the court 
says, that without some proof that the cor- 
poration itself did not authorize the contri- 
bution, or that the president had no authority 
to make it, there was no evidence that a 
crime had been committed. The relator, how- 
ever, was not the man who made the contri- 
bution. The president made the arrange- 
ment to make the contribution and requested 
the relator to make such a contribution out 
of his own funds, for which he was to be re- 
imbursed from the funds of the company. 
This was in fact what was done. There was 
no allegation that the relator had any knowl- 
edge that the president was not authorized to 
order disbursements out of the company’s 
funds, nor was there any allegation to justify 
the inference that in carrying out this trans- 
action at the request of the president the re- 
lator had any intent to defraud the company 
or to deprive it of its property or to violate 
the law. Moreover, there was no secrecy 
about the transaction. Before the company 
had disbursed a dollar of its money the facts 
were stated to the finance committee, and all 
of those present acquiesced in the suggestion 
that the president should repay to the re 
lator what he had advanced. Justice John 
Proctor Clark, in the course of an opinion in 
which Mr. Justice Patterson concurred, said 
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that the contribution of money to a political 
party for legitimate campaign purposes at 
the time of the occurrence under considera- 
tion was neither malum prohibitum, nor 
malum in se. Nor would it even be wrong 
ethically to the extent of implying criminal- 
‘ity without alleging and proving a corrupt or 
wicked motive and a felonious intent. “ If,” 
said Mr. Justice Clarke, “ under precisely 
similar circumstances, Mr. McCall had said 
to Mr. Perkins, ‘I have decided to make a 
contribution to the San Francisco relief 
fund, but as other disasters may happen and 
I do not want this to be an embarrassing 
precedent, I want you to contribute to the 
Red Cross up to $25,000, as they need it, 
and I will see that you are reimbursed,’ and 
Mr. Perkins had made the contribution and 
Mr. McCall had reimbursed him from the 
funds of the company, would anyone have 
asked for his indictment?’ Mr. Justice 
Laughlin, in his opinion, went still further, 
holding that there was not a single fact stated 
in the depositions from which a jury would 
have the right to find—and if they did it 
would be the duty of the court to set aside the 


finding-—that the relator in receiving the 
money in satisfaction of his claim, felon- 
iously intended to deprive the insurance com- 


pany of it. It will thus be seen that the 
unanimous opinion of the Appellate Division 
is in accord with the views at first expressed 
by District Attorney Jerome. The latter has 
expressed his intention to take the case to the 
Court of Appeals and obtain a final decision 
there. 


Representative Kahn, of California, has 
introduced an anti-train robbery measure in 
Congress which makes the penalty death in 
case the death of any person is caused there- 
by, and in case death is not caused, imprison- 
ment for a term of not less than five nor more 
than twenty years. Any person aiding or 
abetting or inciting another to the commis- 
sion of such crime shall be imprisoned for 
not less than one nor more than ten years. 
Section 4 of the proposed statute provides 
that upon the trial of a person charged with 
a violation of this act it shall not be neces- 





sary to prove, nor shall it be deemed ma- 
terial to a conviction, that the defendant or 
defendants intended to effect the death of, or 
to rob or commit a felony upon or against 
any particular person, but it shall be deemed 
sufficient if it is proved to the satisfaction of 
the jury that as a result of such unlawful 
act some person or persons had been killed, 
robbed or injured, as the case may be, or that 
such act was-committed with the design to 
commit any crime. This act ought to be put 
upon the statute book without delay. There 
has been altogether too much leniency shown 
to train robbers, many of whom have been 
made heroes of to the detriment of the morals 
of the younger generation. Any train robber 
who causes the death of a train hand or pas- 
senger is morally a murderer, and ought to 
be legally held. as such and suffer accord- 
ingly. 
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Divorce. 


Scope oF Futt FAItH AND CREDIT CLAUSE OF THE 
CONSTITUTION OF THE UNITED STATES. 


SUPREME CouRT OF THE UNITED STATES. 
April 16, 1906. 


Joun W. Happock, plaintiff in error, v. HARRIET 
Happock.—In error to the Supreme Court of the 
State of New York. 


Henry Willis Smith, Wm. T. Tomlinson and Wm. 
W. Smith, for defendant in error; Abram J. Rose, 
Wm. H. Willits and Alfred C. Pette, for plaintiff in 
error. 

Mr. Justice WHITE delivered the opinion of the 
court. 

The plaintiff in error will be called the husband 
and the defendant in error the wife. 

The wife, a resident of the State of New York, 
sued the husband in that State in 1899, and there 
obtained personal service upon him. The complaint 
charged that the parties had been married in New 
York in 1868, where they both resided, and where 
the wife continued to reside, and it was averred that 
the husband, immediately following the marriage, 
abandoned the wife, and thereafter failed to support 
her, and that he was the owner of property. A de- 
cree of separation from bed and board and for ali- 
mony was prayed. The answer admitted the mar- 
riage but averred that its celebration was procured 
by the fraud of the wife, and that immediately after 
the marriage the parties had separated by mutual 
consent. It was also alleged that during the long 
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period between the celebration and the bringing of 
this action the wife had in no manner asserted her 
rights and was barred by her laches from doing so. 
Besides, the answer alleged that the husband had, in 
1881, obtained in a court of the State of Connecticut 
a divorce which was conclusive. At the trial before 
a referee the judgment roll in the suit for divorce 
in Connecticut was offered by the husband and was 
objected to, first, because the Connecticut court had 
not obtained jurisdiction over the person of the de- 
fendant wife, as the notice of the pendency of the 
petition was by publication and she had not ap- 
peared in the action; and, second, because the ground 
upon which the divorce was granted, viz., desertion 
by the wife, was false. The referee sustained the ob- 
jections and an exception was noted. The judgment 
roll in question was then marked for identification 
and forms a part of the record before us. 

Having thus excluded the proceedings in the Con- 
necticut court, the referee found that the parties 
were married in New York in 1868; that the wife 
was a resident of the State of New York; that after 
the marriage the parties never lived together, and 
shortly thereafter that the husband without justi- 
fiable cause abandoned the wife, and has since neg- 
lected to provide for her. The legal conclusion was 
that the wife was entitled to a separation from bed 
and board and alimony in the sum of $780 a year 
from the date of the judgment. The action of the 
referee was sustained by the Supreme Court of the 
State of New York, and a judgment for separation 
and alimony was entered in favor of the wife. This 
judgment was affirmed by the Court of Appeals. As 
by the law of the State of New York after the ai- 
firmance by the Court of Appeals the record was re- 
mitted to the Supreme Court, this writ of error to 
that court was prosecuted. 

The Federal question is, did the court below vio- 
late the Constitution of the United States by re- 
fusing to give to the decree of divorce rendered in 
the State of Connecticut the faith and credit to 
which it was entitled? 

As the averments concerning the. alleged fraud in 
contracting the marriage and the subsequent laches 
of the wife are solely matters of State cognizance, 
we may not allow them to even indirectly influence 
our judgment upon the Federal question to which 
we are confined, and we therefore put these subjects 
entirely out of view. Moreover, as, for the purpose 
of the Federal issue, we are concerned not with the 
mere form of proceeding by which the Federal 
right, if any, was denied, but alone have power to 
decide whether such right was denied, we do not in- 
quire whether the New York court should preferably 
have admitted the record of the Connecticut divorce 
suit, and, after so admitting it, determine what ef- 
fect it would give to it instead of excluding the 
record and thus refusing to give effect to the judg- 
ment. In order to decide whether the refusal of the 
court to admit in evidence the Connecticut decree 
denied to that decree the efficacy to which it was en- 


titled under the full faith and credit clause, we must 
first examine the judgment roll of the Connecticut 
cause in order to fix the precise circumstances under 
which the decree in that cause was rendered. 

Without going into detail, it suffices to say that on 
the face of the Connecticut record it appeared that 
the husband, alleging that he had acquired a domicil 
in Connecticut, sued the wife in that State as a per- 
son whose residence was unknown, but whose last 
known place of residence was in the State of New 
York, at a place stated, and charged desertion by 
the wife and fraud on her part in procuring the 
marriage; and, further, it is shown that no service 
was made upon the wife except by publication and 
by mailing a copy of the petition to her at her last 
known place of residence in the State of New York. 

With the object of confining our attention to the 
real question arising from this condition of the Con- 
necticut record, we state at the outset certain legal 
propositions irrevocably concluded by previous de- 
cisions of this court, and which are required to be 
borne in mind in analyzing the ultimate issue to be 
decided. 

First. The requirement of the constitution is not 
that some, but that full faith and credit shall be 
given by States to the judicial decrees of other 
States. That is to say, where a decree rendered in 
one State is embraced by the full faith and credit 
clause that constitutional provision commands that 
the other States shall give to the decree the force 
and effect to which it was entitled in the State where 
rendered (Harding v. Harding, 198 U. S. 317). 

Second. Where a personal judgment has been ren- 
dered in the courts of a State against a non-resident 
merely upon constructive service, and, therefore, with- 
out acquiring jurisdiction over the person of the de- 
fendant, such judgment may not be enforced in an- 
other State in virtue of the full faith and credit 
clause. Indeed, a personal judgment so rendered is 
by operation of the due process clause of the four- 
teenth amendment void as against the non-resident, 
even in the State where rendered, and, therefore, 
such non-resident, in virtue of rights granted by the 
Constitution of the United States, may successfully 
resist even in the State where rendered, the enforce- 
ment of such a judgment (Pennoyer v. Neff, 95 U. 
S. 714). The facts in that case were these: Neff, 
who was a resident of a State other than Oregon, 
owned a tract of land in Oregon. Mitchell, a resi- 
dent of Oregon, brought a suit in a court of that 
State upon a money demand against Neff. The Ore- 
gon statutes required, in the case of personal action 
against a non-resident, a publication of notice, call- 
ing upon the defendant to appear and defend, and 
also required the mailing to such defendant at his. 
last known place of residence of a copy of the sum-. 
mons and complaint. Upon affidavit of the absence 
of Neff, and that he resided in the State of Cali- 
fornia, the exact place being unknown, the publica- 
tion required by the statute was ordered and made, 





and judgment by default was entered against Neff. 
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Upon this judgment execution was issued and real 
estate of Neff was sold and was ultimately acquired 
by Pennoyer. Neff sued in the Circuit Court of the 
United States for the District of Oregon to recover 
the property, and the question presented was the 
validity in Oregon of the judgment there rendered 
against Neff. After the most elaborate consideration 
it was expressly decided that the judgment rendered 
in Oregon under the circumstances stated was void 
for want of jurisdiction, and was repugnant to the 
due process clause of the Constitution of the United 
States. The ruling was based on the proposition 
that a court of one State could not acquire jurisdic- 
tion to render a personal judgment against a non- 
resident who did not appear by the mere publication 
of a summons, and that the want of power to acquire 
such jurisdiction’ by publication could not be aided 
by the fact that under the statutes of the State in 
‘which the suit against the non-resident was brought 
the sending of a copy of the summons and complaint 
to the post office address in another State of the de- 
fendant was required and complied with. The court 
said (p. 727): 

“Process from the tribunals of one State cannot 
run into another State, and summon parties there 
domiciled to leave its territory and respond to pro- 
ceedings against them. Publication of process or 
notice within the State where the tribunal sits can- 
not create any greater obligation upon the non-resi- 
dent to appear. Process sent to him out of the 
State and process published within it are equally 
unavailing in proceedings to establish his personal 
liability.” 

And the doctrine thus stated but expressed a gen- 
eral principle expounded in previous decisions (Bis- 
choff v. Wethered, 9 Wall. 812). In that case, speak- 
ing of a money judgment recovered in the Common 
Pleas of Westminster Hall, England, upon personal 
notice served in the city of Baltimore, Mr. Justice 
Bradley, J., speaking for the court, said (p. 814) : 

“Tt is enough to say of this proceeding that it 
was wholly without jurisdiction of the person, and 
whatever validity it may have in England, by virtue 
of statute law against property of the defendant 
there situate, it can have no validity here, even of a 
prima facie character. It is simply null.” 

Third. The principles, however, stated in the pre- 
vious proposition are controlling only as to judg- 
ments in personam and do not relate to proceedings 
in rem. That is to say, in consequence of the au- 
thority which government possesses over things 
within its borders there is jurisdiction in a court of 
a State by a proceeding in rem, after the giving of 
reasonable opportunity to the owner to defend, to 
affect things within the jurisdiction of the court, 
even although jurisdiction is not directly acquired 
over the person of the owner of the thing (Pennoyer 
v. Neff, supra). 

Fourth. The general rtile stated in the second 
proposition is, moreover, limited by the inherent 
power which all governments must possess over the 





marriage relation, its formation and dissolution, as 
regards their own citizens. From this exception it 
results that where a court of one State, conformably 
to the laws of such State, or the State through its 
legislative department, has acted concerning the dis- 
solution of the marriage tie, as to a citizen of that 
State, such action is binding in that State as to such 
citizen, and the validity of the judgment may not 
therein be questioned on the ground that the action 
of the State in dealing with its own citizen concern- 
ing the marriage relation was repugnant to the due 
process clause of the Constitution (Maynard v. Hill, 
125 U. S. 190). In that case the facts were these: 
Maynard was married in Vermont, and the husband 
and wife removed to Ohio, from whence Maynard left 
his wife and family and went to California. Subse- 
quently he acquired a domicil in the Territory of 
Washington. Being there so domiciled, an act of 
the legislature of the Territory was passed granting 
a divorce to the husband. Maynard continued to re- 
side in Washington, and there remarried-and died. 
The children of the former wife, claiming in right 
of their mother, sued in a court of the Territory of 
Washington to recover real estate situated in the 
Territory, and one of the issues for decision was th 
validity of the legislative divorce granted to the 
father. The statute was assailed as invalid, on the 
ground that Mrs. Maynard had no notice and that 
she was not a resident of the Territory when the act 
was passed. From a decree of the Supreme Court of 
the Territory adverse to their claim the children 
brought the case to this court. The power of the 
Territorial legislature, in the absence of restrictions 
in the organic act, to grant a divorce to a citizen of 
the Territory was, however, upheld, in view of the 
nature and extent of the authority which govern- 
ment possessed over the marriage relation. It was, 
therefore, decided that the courts of the Territory 
committed no error in giving effect within the Terri- 
tory to the divorce in question. And as a corollary 
of the recognized power of a government thus to deal 
with its own citizen by a decree which would be op- 
erative within its own borders, irrespective of any 
extraterritorial efficacy, it follows that the right of 
another sovereignty exists, under principles of com- 
ity, to give to a decree so rendered such efficacy as 
to that government may seem to be justified by its 
conceptions of duty and public policy. 

Fifth. It is no longer open to question that where 
husband and wife are domiciled in a State there ex- 
ists jurisdiction in such State, for good cause, to 
enter a decree of divorce which will be entitled to 
enforcement in another State by virtue of the full 
faith and credit clause. It has, moreover, been de- 
cided that where a bona fide domicil has been ac- 
quired in a State by either of the parties to a mar- 
riage, and a suit is brought by the domiciled party 
in such State for a divorce, the courts of that State, 
if they acquire personal jurisdiction also of the 
other party, have authority to enter a decree of di- 
vorce, entitled to be enforced in every State by the 
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full faith and credit clause (Cheever v. Wilson, 9 
Wall. 108). 

Sixth. Where the domicil of matrimony was in a 
particular State, and the husband abandons his wife 
and goes into another State in order to avoid his 
marital obligations, such other State to which the 
husband has wrongfully fled does not, in the nature 
of things, become a new domicil of matrimony, and, 
therefore, is not to be treated as the actual or con- 
structive domicil of the wife; hence, the place where 
the wife was domiciled when so abandoned consti- 
tutes her legal domicil until a new actual domicil 
be by her elsewhere acquired. This was clearly ex- 
pressed in Barber v. Barber (21 How. 582), where 
it was said (p. 595): 

“The general rule is, that a voluntary separation 
will not give to the wife a different domiciliation in 
law from that of her husband. But if the husband, 
as is the fact in this case, abandons their domicil, 
and his wife, to get rid of all those conjugal obliga- 
tions which the marriage relation imposes upon him, 
neither giving to her the necessaries nor the comforts 
suitable to their condition and his fortune, and re- 
linquishes altogether his marital control and pro- 
tection, he yields up that power and authority over 
her which alone makes his domicil hers. . . .” 

And the same doctrine was expressly upheld in 
Cneever v. Wilson (supra), where the court said (9 
Wall. 123): 

“lt is insisted that Cheever never resided in Indi- 
ana; that the domicil of the husband is the wife’s, 
and she cannot have a different one from his. The 
converse of the latter proposition is so well settled 
that it would be idle to discuss it. The rule‘is that 
she may acquire a separate domicil whenever it is 
hecessary or proper that she should do so. The right 
springs from the necessity of its exercise, and en- 
dures as long as the necessity continues.” 

Seventh. So also it is settled that where the dom- 
icil of a husband is in a particular State, and that 
State is also the domicil of matrimony, the courts 
of such State having jurisdiction over the husband 
may, in virtue of the duty of the wife to be at the 
matrimonial domicil, disregard an unjustifiable ab- 
sence therefrom, and treat the wife as having her 
domicil in the State of the matrimonial domicil for 
the purpose of the dissolution of the marriage, and 
as a result have power to render a judgment dissolv- 
ing the marriage which will be binding upon both 
parties, and will be entitled to recognition in all 
other States by virtue of the full faith and credit 
clause (Atherton v. Atherton, 181 U. S. 155). 

Coming to apply these. settled propsitions to the 
case before us three things are beyond dispute: (a) 
In view of the authority which government possesses 
over the marriage relation, no question can arise on 
this record concerning the right of the State of Con- 
necticut within its borders to give effect to the decree 
of divorcee rendered in favor of the husband by the 
courts of Connecticut, he being at the time when 
the decree was rendered domiciled in that State. 





(b) As New York was the domicil of the wife and 
the domicil of matrimony, from which the husband 
fled in disregard of his duty, it clearly results from 
the sixth proposition that the domicil of the wife 
continued in New York. (c) As, then, there can be 
no question that the wife was not constructively 
present in Connecticut by virtue of a matrimonial 
domicil in that State, and was not there individually 
domiciled and did not appear in the divorce cause, 
and was only constructively served with notice of 
the pendency of that action, it is apparent that the 
Connecticut court did not acquire jurisdiction over 
the wife within the fifth and seventh propositions; 
that is, did not acquire such jurisdiction by virtue 
of the domicil of the wife within the State or as 
the result of personal service upon her within its 
borders. 

These subjects being thus eliminated, the case re- 
duces itself to this: Whether. the Connecticut court, 
in virtue alone of the domicil of the husband in that 
State, had jurisdiction to render a decree against the 
wife under the circumstances stated, which was en- 
titled to be enforced in other States in and by virtue 
of the full faith and credit clause of the Constitu- 
tion. In other words, the final question is whether 
to enforce in another jurisdiction the Connecticut 
decree would not be to enforce in one State a per- 
sonal judgment rendered in another State against a 
defendant over whom the court of the State render- 
ing the judgment had not acquired jurisdiction. Oth- 
erwise stated, the question is this: Is a proceeding 
for divorce of such an exceptional character as not 
to come within the rule limiting the authority of a 
State to persons within its jurisdiction, but, on the 
contrary, because of the power which government 
may exercise over the marriage relation, constitutes 
an exception to that rule, and is therefore embraced 
either within the letter or spirit of the doctrines 
stated in the third and fourth propositions? 

Before reviewing the authorities relied on to es- 
tablish that a divorce proceeding is of the excep- 
tional nature indicated, we propose first to consider 
the reasons advanced to sustain the contention. In 
doing so, however, it must always be boriie in mind 
that it is elementary that where the full faith and 
credit clause of the Constitution is invoked to com- 
pel the enforcement in one State of a decree rendered 
in another, the question of the jurisdiction of the 
court by which the decree was rendered is open to 
inquiry. And if there was no jurisdiction, either of 
the subject-matter or of the person of the defendant, 
the courts of another State are not required, by vir- 
tue of the full faith and credit clause of the Consti- 
tution, to enforce such decree (National Exchange 
Bank v. Wiley, 195 U. S. 259, 269, and cases cited). 

I. The wide scope of the authority which govern-. 
ment possesses over the contract of marriage and its 
dissolution is the basis upon which it is argued that 
the domicil within one State of one party to the 
marriage gives to such a State jurisdiction to decree 
a dissolution of the marriage tie which will be ob- 
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ligatory in all the other States by force of the full 
faith and credit clause of the Constitution. But the 
deduction is destructive of the premise upon which 
it rests. This becomes clear when it is perceived 
that if one government, because of its authority over 
its own citizens, has the right to dissolve the mar- 
riage tie as to the citizen of another jurisdiction, 
it must follow that no government possesses as to 
its own citizens power over the marriage relation 
and its dissolution. For if it be that one govern- 
ment, in virtue of its authority over marriage, may 
dissolve the tie as to citizens of another government, 
other governments would have a similar power, and 
hence the right of every government as to its own 
citizens might be rendered nugatory by the exer- 
cise of the power which every other government pos- 
sessed. To concretely illustrate: If the fact be that 
where persons are married in the State of New York 
either of the parties to the marriage may, in viola- 
tion of the marital obligations, desert the other and 
go into the State of Connecticut, there acquiring a 
domicil, and procure a dissolution of the marriage 
which would be binding in the State of New York as 
to the party to the marriage there domiciled, it 
would follow that the power of the State of New 
York as to the dissolution of the marriage as to its 
domiciled citizen would be of no practical avail. 
And conversely the like result would follow if the 
marriage had been celebrated in Connecticut and de- 
sertion had been from that State to New York, and 
consequently the decree of divorce had been ren- 
dered in New York. Even a superficial analysis 
will make this clear. Under the rule contended for 
it would follow that the States whose laws were the 
most lax as to length of residence required for 
domicil, as to causes for divorce and to speed of 
procedure concerning divorce, would in effect domi- 
nate all the other States. In other words, any per- 
son who was married in one State and who wished 
to violate the marital obligations would be able, by 
following the lines of least resistance, to go into the 
State whose laws were the most lax and there avail 
of them for the purpose of the severance of the mar- 
riage tie and the destruction of the rights of the 
other party to the marriage contract, to the over- 
throw of the laws and public policy of the other 
States. Thus the argument comes necessarily to 
this, that to preserve the lawful authority of all the 
States over marriage it is essential to decide that all 
the States have such authority only at the sufferance 
of the other States. And the consideration just 
stated serves to dispose of the argument that the 
contention relied on finds support in the ruling made 
in Maynard v. Hill, referred to in the fourth propo- 
sition, which was at the outset stated. For in that 
case the sole question was the effect within the Ter- 
ritory of Washington of a legislative divorce granted 
in the Territory to a citizen thereof. The upholding 
of the divorce within the Territory was, therefore, 
but a recognition of the power of the territorial gov- 
ernment in virtue of its authority over marriage, to 





deal with a person domiciled within its jurisdiction, 
The case, therefore, did not concern the extraterri- 
torial efficacy of the legislative divorce. In other 
words, whilst the ruling recognized the ample powers 
which government possesses over marriage as to one 
within its jurisdiction, it did not purport to hold 
that such ample powers might be exercised and en- 
forced by virtue of the Constitution of the United 
States in another jurisdiction as to citizens of other 
States to whom the jurisdiction of the Territory did 
not extend. 

The anomalous result which it is, therefore, ap- 
parent would arise from maintaining the proposition 
contended for is made more manifest by considering 
the instrument from which such result would be pro- 
duced, that is, the full faith and credit clause of the 
Constitution. - No one denies that the States, at the 
time of the adoption of the Constitution, possessed 
full power over the subject of marriage and divorce. 
No one, moreover, can deny that, prior to the adop- 
tion of the Constitution, the extent to which the 
States would recognize a divorce obtained in a for- 
eign jurisdiction depended upon their conceptions of 
duty and comity. Besides, it must be conceded that 
the Constitution delegated no authority to the gov- 
ernment of the United States on the subject of mar- 
riage and divorce. Yet, if the proposition be main- 
tained, it would follow that the destruction of the 
power of the States over the dissolution of marriage 
as to their own citizens, would be brought about by 
the operation of the full faith and credit clause of 
the Constitution. That is to say, it would come to 
pass that, although the Constitution of the United 
States does not interfere with the authority of the 
States over marriage, nevertheless the full faith and 
credit clause of that instrument destroyed the au- 
thority of the States over the marriage relation. 
And as the government of the United States has no 
delegated authority on the subject, that government 
would be powerless to prevent the evil thus brough' 
about by the full faith and credit clause. Thus 
neither the States nor the national government 
would be able to exert that authority over the mar- 
riage tie possessed by every other civilized govern- 
ment. Yet more remarkable would be such result 
when it is borne in mind that, when the Constitu- 
tion was adopted, nowhere, either in the mother 
country or on the continent of Europe, either in ad- 
judged cases or in the treatises of authoritative 
writers, had the theory ever been upheld or been 
taught or even suggested that one government, 
solely because of the domicil within its borders of 
one of the parties to a marriage, had authority, with- 
out the actual or constructive presence of the other, 
to exert its authority by a dissolution of the mar- 
riage tie, which exertion of power it would be the 
duty of other States to respect as to those subject to 
their jurisdiction. 

II. It is urged that the suit for divorce was a 
proceeding in rem, and, therefore, the Connecticut 
court had complete jurisdiction to enter a decree a3 
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to the res, entitled to be enforced in the State of 
New York. But here, again, the argument is contra- 
dictory. It rests upon the theory that jurisdiction 
in Connecticut depended upon the domicil of the per- 
son there suing and yet attributes to the decree rest- 
ing upon the domicil of one of the parties alone a 
force and effect based upon the theory that a thing 
within the jurisdiction of Connecticut was the sub- 
ject-matter of the controversy. But putting this 
contradiction aside, what, may we ask, was the res 
in Connecticut? Certainly it cannot in reason be 
said that it was the cause of action or the mere 
presence of the person of the -plaintiff within the ju- 
risdiction. The only possible theory, then, upon 
which the proposition proceeds must be that the res 
in Connecticut, from which the jurisdiction is as- 
sumed to have arisen, was the marriage relation. 
But as the marriage was celebrated in New York 
between citizens of that State, it must be admitted, 
under the hypothesis stated, that before the husband 
deserted the wife in New York the res was in New 
York and not in Connecticut. As the husband, after 
wrongfully abandoning the wife in New York, never 
established a matrimonial domicil in Connecticut, it 
cannot be said that he took with him the marital re- 
lation from which he fled to Connecticut. Conced- 
ing, however, that he took with him to Connecticut 
so much of the marital relation as concerned his in- 
dividual status, it cannot in reason be said that he 
did not leave in New York so much of the relation 
as pertained to the status of the wife. From any 
point of view, then, under the proposition referred 
to, if the marriage relation be treated as the res, 
it follows that it was divisible, and, therefore there 
was a res in the State of New York and one in the 
State of Connecticut. Thus considered, it is clear 
that the power of one State did not extend to af- 
fecting the thing situated in another State. As il- 
lustrating this conception, we notice the case of 
Mississippi & Missouri R. R. v. Ward (2 Black, 
485). The facts in that case were these: A bill was 
filed in a District Court of the United States for 
the District of Iowa to abate a nuisance alleged to 
have been occasioned by a bridge across the Missis- 
sippi river dividing the States of Illinois and Iowa. 
Under the assumption that the nuisance was oc- 
casioned by the operation of the bridge on the Illi- 
nois side, the court, after pointing out that the 
United States Circuit Court for the District of Iowa 
exercised the same jurisdiction that a State court of 
Iowa could exercise and no more, said (p. 494): 

“The District Court had no power over the local 
object inflicting the injury; nor any jurisdiction to 
inquire.of the facts, whether damage had been sus- 
tained, or how much. These facts are beyond the 
court’s jurisdiction and powers of inquiry, and out- 
side of the case.” 

Nor is the conclusive force of the view which we 
have stated been met by the suggestion that the res 
was indivisible, and, therefore, was wholly in Con- 
necticut and wholly in New York, for this amounts 





but to saying that the same thing can be at one and 
the same time in different places. Further, the rea- 
soning above expressed disposes of the contention 
that, as the suit in Connecticut involved the status 
of the husband, therefore, the courts of that State 
had the power to determine the status of the non- 
resident wife by a decree which had obligatory force 
outside of the State of Connecticut. Here, again, 
the argument comes to this, that, because the State 
of Connecticut had jurisdiction to fix the status of 
one domiciled within its borders, that State also 
had the authority to oust the State of New York 
of the power to fix the status of a person who was 
undeniably subject to the jurisdiction of that State. 

III. It is urged that whilst marriage is in one 
aspect a contract, it is nevertheless a contract in 
which society is deeply interested, and, therefore, 
government must have the power to determine 
whether a marriage exists or to dissolve it, and 
hence the Connecticut court had jurisdiction of the 
relation and the right to dissolve it, not only as to 
its own citizen, but as to a citizen of New York, who 
was not subject to the jurisdiction of the State of 
Connecticut. The proposition involves in another 
form of statement the non sequitur which we have 
previously pointed out, that is, that, because govern- 
ment possesses power over marriage, therefore, the 
existence of that power must be rendered unavail- 
ing. 

Nor is the contention aided by the proposition 
that because it is impossible to conceive of the dis- 
solution of the marriage as to one of the parties in 
one jurisdiction without at the same time saying 
that the marriage is dissolved as to both in every 
other jurisdiction, therefore the Connecticut decree 
should have obligatory effect in New York as to the 
citizen of that State. For, again, by a change of 
form of statement, the same contention which we 
have disposed of is reiterated. Besides, the propo- 
sition presupposes that, because in the exercise of 
its power over its own citizens, a State may de- 
termine to dissolve the marriage tie by a decree 
which is efficacious within its borders, therefore such 
decree is in all cases binding in every other jurisdic- 
tion. As we have pointed out at the outset, it does 
not follow that a State may not exert its power as 
to one within its jurisdiction simply because such 
exercise of authority may not be extended beyond its 
borders into the jurisdiction and authority of an- 
other State. The distinction was clearly pointed 
out in Blackinton v. Blackinton (141 Mass. 432). 
In that case the parties were married and lived in 
Massachusetts. The husband abandoned the wife 
without cause and became domiciled in New York. 
The wife remained at the matrimonial domicil in 
Massachusetts and instituted a proceeding to pro- 
hibit her husband from imposing any restraint upon 
her personal liberty and for separate maintenance. 
Service was made upon the husband in New York. 
The court, recognizing fully that under the circum- 
stances disclosed the domicil of the husband was 
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not the domicil of the wife, concluded that under the 
statutes of Massachusetts it had authority to grant 
the relief prayed, and was then brought to determ- 
ine whether the decree ought to be made, in view of 
the fact that such decree might not have extraterri- 
torial force. But this circumstance was held not 
to be controlling and the decree was awarded. The 
same doctrine was clearly expounded by the Privy 
Council, in an opinion delivered by Lord Watson, in 
the divorce case of Le Mesurier v. Le Mesurier (1895, 
_A. C. 517), where it was said (p. 527): 

“When the jurisdiction of the court is exercised 
according to the rules of international law, as in 
the case where the parties have their domicil within 
its forum, its decree dissolving their marriage ought 
to be respected by the tribunals of every civilized 
country. On the other hand, a decree of di- 
voree a vineulo, pronounced by a court whose juris- 
diction is solely derived from some rule of munici- 
pal law peculiar to its forum, cannot, when it 
trenches upon the interests of any other country to 
whose tribunals the spouses were amenable, claim 
extraterritorial authority.” 

IV. The contention that if the power of one State 
to decree a dissolution of a marriage which would 
be compulsory upon the other States be limited to 
eases where both parties are subject to the juris- 
diction, the right to obtain a divorce could be so 
hampered and restricted as to be in effect impossible 
of exercise, is but to insist that in order to favor 
the dissolution of marriage and to cause its perma. 
nency to depend upon the mere caprice or wrong of 
the parties, there should not be applied to the right 
to obtain a divorce those fundamental principles 
which safeguard the exercise of the simplest rights. 
In other words, the argument but reproduces the 
fallacy already exposed, which is that one State 
must be endowed with the attribute of destroying 
the authority of all the others concering the disso- 
lution of marriage in order to render such dissolu- 
tion easy of procurement. But even if the true and 
controlling principles be for a moment put aside and 
mere considerations of inconvenience be looked at, 
it would follow that the preponderance of inconveni- 
ence would be against the contention that a State 
should have the power ‘to exert its authority con- 
cerning the dissolution of marriage as to those not 
amenable to its jurisdiction. By the application ot 
that rule each State is given the power of over- 
shadowing the authority of all the other States, 
tnus causing the marriage tie to be less protected 
than any other civil obligation, and this to be ae. 
complished by destroying individual rights without 
a hearing and by tribunals having no jurisdiction. 
Further, the admission that jurisdiction in the 
courts of one State over one party alone was the 
test of the right to dissolve the marriage tie as to 
the other party although domiciled in another State, 
would at once render such test impossible of gen- 
eral application. In other words, the test, if ad- 
mitted, would destroy itself. This follows, since if 





that test were the rule, each party to the marriage 
in one State would have a right to acquire a domicil 
in a differenf State and there institute proceedings 
for divorce. It would hence necessarily arise that 
domicil would be no longer the determinative cri- 
terion, but the mere race of diligence between the 
parties in seeking different forums in other States or 
the celerity by which in such States judgments of di- 
vorce might be procured would have to be consid. 
ered in order to decide which forum was controlling, 

On the other hand, the denial of the power to en- 
force in another State a decree of divorce rendered 
against a person who was not subject to the juris- 
diction of the State in which the decree was ren- 
dered obviates all the contradictions and inconveni- 
ences which are above indicated. It leaves uncur- 
tailed the legitimate power of all the States over a 
subject peculiarly within their authority, and thus 
not only enables them to maintain their public policy 
but also to protect the individual rights of their citi- 
zens. It does not deprive a State of the power to 
render a decree of divorce susceptible of being en- 
forced within its borders as to the person within the 
jurisdiction and does not debar other States from 
giving such effect to a judgment of that charcater 
as they may elect to do under mere principles of 
State comity. It causes the full faith and credit 
clause of the Constitution to operate upon decrees 
of divorce in the respective States just as that clause 
operates upon other rights; that is, it compels all 
the States to recognize and enforce a judgment of 
divorce rendered in other States where both parties 
were subject to the jurisdiction of the State in 
which the decree was rendered, and it enables the 
States rendering such decree to take into view for 
the purpose of the exercise of their authority the 
existence of a matrimonial domicil from which the 
presence of a party not physically present within 
the borders of a State may be constructively found 
to exist. , 

Having thus disposed of the reasoning advanced 
to sustain the assertion that the courts of the State 
of New York were bound by the full faith and 
credit clause to give full effect to the Connecticut 
decree, we are brought to consider the authorities 
relied upon to support that proposition. 

Whilst the continental and English authorities 
are not alluded to in the argument, it may be well, 
in the most summary way, to refer to them as 4 
means of illustrating the question for consideration. 
The extent of the power which independent sover- 
eignties exercised over the dissolution of the mar- 
riage tie, as to their own citizens, gave rise, in the 
nature of things, to controversies concerning the 
extraterritorial effect to be given to a dissolution 
of such tie when made between citizens of one Cou 
try by judicial tribunals of another country in which 
such citizens had become domiciled. We do nd 
deem it essential, however, to consider the conflict 
ing theories and divergent rules of public policy 
which were thus engendered. We are relieved of the 





THE ALBANY LAW JOURNAL. 


137 








necessity of entering upon such an inquiry, since it 
cannot be doubted that neither the practice nor the 
theories controlling in the countries on the continent 
lend the slightest sanction to the contention that a 
government, simply because one of the parties to a 
marriage was domiciled within its borders, where no 
matrimonial domicil ever existed, had power to ren- 
der a decree dissolving a marriage which on prin- 
_ciples of international law was entitled to obliga- 
tory extraterritorial effect as to the other party to 
the marriage, a citizen of another country (Wharton 
Conf. Laws, 3d ed. vol. 1, p. 441, sec. 209 and notes). 

It cannot be doubted, also, that the courts of Eng- 
land decline to treat a foreign decree of divorce as 
having obligatory extraterritorial force when both 
parties to the marriage were not subject to the ju- 
risdiction of the court which rendered the decree 
(Shaw v. Gould, L. R. 3 H. L. 55; Harvey v. Farnie, 
8 App. Cas. 43). And, although it has been sug- 
gested in opinions of English judges treating of di- 
vorce questions that exceptional cases might arise 
which perhaps would justify a relaxation of the 
rigor of the presumption that the domicil of the 
husband was the domicil of the wife (per Lords 
Eldon and Redesdale, in Tovey v. Lindsay, 1 Dow, 
pp. 133, 140; per Lord Westbury, in Pitt v. Pitt, 4 
Macq. 640; per Brett, L. J., in Niboyet v. Niboyet, 4 
P. D. 14; Briggs v. Briggs, 5 P. D. 165; and per 
James and Cotton, L. JJ., in Harvey v. Farnie, 6 
P. D. 47, 49), the courts of England, in cases where 
the jurisdiction was dependent upon domicil, have 
enforced the presumption and treated the wife as 
being within the jurisdiction where the husband was 
legally domiciled. But this conception was not a 
departure from the principle uniformly maintained, 
that, internationally considered, jurisdiction over 
both parties to a marriage was essential to the ex- 
ercise of power to decree a divorce, but was simply 
a means of determining by a legal presumption 
whether both parties were within the jurisdiction. 
Of course, the rigor of the English rule as to the 
domicil of the husband being the domicil of the wife 
is not controlling in this court, in view of the de- 
cisions to which we have previously referred, recog- 
nizing the right of the wife, for the fault of the hus- 
band, to acquire a separate domicil (Barber v. Bar- 
ber, 21 How. 582; Cheever v. Wilson, 9 Wall. 108; 
Atherton vy. Atherton, 181 U. 8. 155), 

And even in Scotland, where residence, as distin- 
guished from domicil, was deemed to authorize the 
exercise of jurisdiction to grant divorces, it was in- 
variably recognized that the presence within the ju- 
risdiction of both parties to the marriage was, es- 
sential to authorize a decree in favor of the com- 
plainant (Wharton, Conf. Laws, sec. 215, vol. 1, p. 
447; per Lord Westbury, in Shaw v. Gould, L. R. 3 
H. L. 88). 4 

As respects the decisions of this court. We at 
once treat as inapposite, and, therefore, unnecessary 
to be here specially reviewed, those holding (a), that 
where the domicil of a plaintiff in a divorce cause 


is in the State where the suit was brought, and the 
defendant appears and defends, as both parties are 
before the court, there is power to render a decree 
of divorce which will be entitled in other States to 
recognition under the full faith and credit clause 
(Cheever v. Wilson, supra); (6), that, as distin- 
guished from legal domicil, mere residence within 
particular State of the plaintiff in a divorce cause 
brought in a court of such State is not sufficient to 
confer jurisdiction upon such court to dissolve the 
marriage relation existing between the plaintiff and 
a non-resident defendant (Andrews v. Andrews, 188 
U. S. 14; Streitwolf v. Streitwolf, 181 ib. 179; Bell 
v. Bell, 181 ib. 175). This brings us to again con- 
sider a case heretofore referred to, principally relied 
upon as sustaining the contention that the domicil 
of one party alone is sufficient to confer jurisdic- 
tion upon a judicial tribunal to render a decree of 
divorce having extraterritorial effect, viz., Ather- 
ton v. Atherton, (181 U. 8S. 155). The decision in 
that case, however, as we have previously said, was 
expressly placed upon the ground of matrimonial 
domicil. This is apparent from the following pas- 
sage, which we excerpt from the opinion at page 
171: 

“This case does not involve the validity of a ai- 
vorce granted, on constructive service, by the court 
of a State in which only .one of the parties ever had 
a domicil; nor the question to what extent the good 
faith of the domicil may be afterwards inquired 
into. In this case the divorce -in Kentucky was by 
the court of the State which had always been the 
undoubted domicil of the husband, and which was 
the only matrimonial domicil of the husband and 
wife. The single question to be decided is the va- 
lidity of that divorce, granted after such notice had 
been given as was required by the statutes of Ken- 
tucky.” 

The contention, therefore, that the reasoning of 
the opinion demonstrates that the domicil of one 
of the parties alone was contemplated as being suffi- 
cient to found jurisdiction, but insists that the case 
decided a proposition which was excluded in unmis- 
takable language. But, moreover, it is clear, when 
the facts which were involved in the Atherton case 
are taken into view, that the case could not hava 
been decided merely upon the ground of the domicil 
of one of the parties, because that consideration 
alone would have afforded no solution of the prob- 
lem which the case presented. The salient facts 
were these: The husband lived in Kentucky, mar- 
ried a citizen of New York, and the married couple 
took up their domicil at the home of the husband in 
Kentucky, where they continued to reside and where 
children were born to them. The wife left the mat- 
rimonial domicil and went to New York. The hus- 
band sued her in Kentucky for a divorce. Before 
the Kentucky suit merged into a decree the wife, 
having a residence in New York sufficient, under 
ordinary circumstances, to constitute a domicil in 





that State, sued the husband in the courts of New 
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York for a limited divorce. Thus the two suits, 
one by the husband against the wife and the other 
by the wife against the husband, were pending in the 
respective States at the same time. The husband 
obtained a decree in’ the Kentucky suit before the 
suit of the wife had been determined and pleaded 
such decree in the suit brought by the wife in New 
York. The New York court, however, refused to 
recognize the Kentucky decree and the case came 
here, and this court decided that the courts of New 
York were bound to give effect to the Kentucky de- 
cree by virtue of the full faith and credit clause. 
Under these conditions it is clear that the case 
could not have been disposed of on the mere groun'l 
of the individual domicil of the parties, since upon 
that hypothesis, even if the efficacy of the individual 
domicil had been admitted, no solution would have 
been thereby afforded of the problem which would 
have arisen for decision, that problem being which 
of the two courts wherein the conflicting proceed- 
ings were pending had the paramount right to enter 
a binding decree. Having disposed of the case upon 
the principle of matrimonial domicil, it cannot in 
reason be conceived that the court intended to ex- 


press an opinion upon the soundness of the theory 
of individual and separate domicil which, isolatedly 
considered, was inadequate to dispose of, and was, 
therefore, irrelevant to, the question for decision. 
It is contended that an overwhelming preponder- 
ance of the decisions of State courts enforce the 
doctrine that it is the duty of the States, by virtue 


of the full faith and credit clause, to give within 
their borders the full effect required by that clause 
to decrées of divorce rendered in other States, where 
there was jurisdiction alone by virtue of the 
domicil of one of the parties. Whilst we may not 
avoid the duty of interpreting for ourselves the Con- 
stitution of the United States, in view of the per- 
suasive force that would result if an overwhelming 
line of State decisions held the asserted doctrine, we 
come to consider that subject. To examine in detail 
the many decisions of State courts of last resort, 
most of which are referred to in the margin,* would 


expand this opinion to undue length. To avoid so 
doing, if possible, we propose to more particularly 
direct our attention to the cases in State courts 
which are specially relied on. In doing so we shall 
add cases in several of the States not particularly 
counted on in the argument. We shall do. this for 
the purpose of evolving, if possible, from the State 
eases thus to be referred to, some classification typ- 
ical of all the State decisions, hence enabling all the 
cases to which we do not specially refer to be brought 
within the appropriate class to which they pertain, 
without the necessity of reviewing them in detail. 
We shall not confine ourselves to the particular 
State decisions relied on, but shall consider such de- 
cisions in the light of the general rule obtaining in 
the particular State. 

The cases specially relied on are Thompson y. 
State (28 Ala. 12); Harding v. Alden (9 Maine, 
140); Ditson v. Ditson (4 R. I. 87); Burlen y. 
Shannon (115 Mass. 483), and Felt v. Felt (59 N. 
J. Eq. 606), to which we shall add for the purposes 
above stated cases on the same subject decided in 
New York, Ohio, Wisconsin, Indiana and Missouri. 

New York.—It is not question that the courts of 
New York are vested by statute with authority io 
render decrees of divorce where the plaintiff is dom- - 
iciled within the State, which shall be operative iu 
that State, even although the defendant is a non- 
resident and is proceeded against by constructive 
service. 

Borden v. Fitch (15 Johns. 121) and Bradshaw 
v. Heath (13 Wend. 407) were decided, respect- 
ively, in the years 1818 and 1835. These cases, as 
declared by the Court of Appeals of New York in 
People, &e., v. Baker (76 N. Y. 78, 82), upheld the 
principle that a court of another State could not 
dissolve the matrimonal relation of a citizen of New 
York, domiciled in New York, unless he was actu- 
ally served with notice within the other State or 
voluntarily appeared in the cause. The doctrine 
that an action of divorce is one inter partes was 
thus cleraly reiterated by Andrews, J., in Jones y. 
Jones (108 N. Y. 415, 424): 





*Cases relating to the validity and extraterritorial 
effect of a decree of divorce rendered upon construct- 
ive notice: Turner v. Turner, 44 Ala. 437; In re 
James Estate, 99 Cal. 374; Knowlton v. Knowlton, 
155 Ill. 158; Dunham v. Dunham, 162 Ill. 589; 
Field v. Field, 215 Ill. 496; Hood v. State, 56 Ind. 
263, 270; Hilbish v. Battle, 145 Ib. 59; Kline v. 
Kline, 57 Iowa, 386; Van Orsdal v. Van Orsdal, 67 
Iowa, 35; Chapman v. Chapman, 48 Kan. 636; Rod- 
gers v. Rodgers, 56 Kan. 483; Maguire v. Maguire, 7 
Dana, 181; Hawkins v. Ragsdale, 80 Ky. 353; Ed- 
wards v. Green, 9 La. An. 317; Smith v. Smith, 43 
Tb. 1140; Butler v. Washington, 45 Ib. 279; Harding 
v. Alden, 9 Me. 140; Stilphen v. Stilphen, 58 Ib. 
508; Stilphen v. Hondlette, 60 Ib. 447; Garner v. 
Garner, 56 Md. 127; Lyon v. Lyon, 2 Gray, 367; 
Wright v. Wright, 24 Mich. 180; Van Inwagen v. 





Van Inwagen, 86 Mich. 233; Thurston v. Thurston, 
58 Minn. 279; Gould v. Crow, 57 Mo. 200; An- 
thony v. Rice, 110 Mo. 233; Smith v. Smith, 19 Neb. 
706; Leith v. Leith, 39 N. H. 20; Doughty v. 
Doughty, 28 N. J. Eq. 581; Flower v. Flower, 42 N. 
J. Eq. 152; Felt v. Felt, 59 N. J. Eq. 606; Wallace 
v. Wallace, 62 N. J. Eq. 509; Lynde v. Lynde, 162 N. 
Y. 405; Winston v. Winston, 165 N. Y. 553; Irby v. 
Wilson, 1 Dev. & Bat. Eq. (21 N. C.) 568; Harris 
v. Harris, 115 N. C. 587; Bidwell v. Bidwell (N. 
C.), 52 S. E. 58; Cox v. Cox. 19 Ohio St. 502; Doerr 
v. Forsythe, 50 Ib. 726; Colon vy. Reed, 55 Penn. St. 
375; Reel v. Elder, 62 Ib. 308; Ditson v. Ditson, 4 
R. I. 87; McCreery v. Davis, 44 So. Car. 195; Thoms 
v. King, 95 Tenn. 60; Prosser v. Warner, 47 Vt. 667, 
673; Cook v. Cook, 56 Wis. 195. 
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“The contract of marriage cannot be annulled by 
judicial sanction any more than any other contract 
inter partes, without jurisdiction of the person of 
the defendant. The marriage relation is not ares 
within the State of the party invoking the jurisdic- 
tion of a court to dissolve it, so as to authorize the 
court to bind the absent party, a ‘citizen of another 
jurisdiction, by substituted service or actual notice 
of the proceeding given without the jurisdiction of 
the court where the proceeding is pending.” 

That the principle referred to is still enforced by 
the New York court is shown by recent cases, viz., 
Lynde v. Lynde (162 N. Y. 405) ; Winston v. Win- 
ston (165 ib. 553), and the case at bar. And it is 
indubitable that under this doctrine the courts of 
New York have invariably refused, as they have 
done in the case at bar, to treat a divorce rendered 
in another State, under the circumstances stated, as 
entitled to be enforced in New York by virtue of the 
full faith and credit clause of the Constitution of 
the United States; and, indeed, have refused gen- 
erally to give effect to such decrees even by State 
comity. 

MASSACHUSETTS.—Barber v. Root (10 Mass. 260) ; 
Hanover v. Turner (14 ib. 227), and Harteau v. 
Harteau (14 Pick. 181), were decided, respectively, 
in 1813, 1817 and 1833. In 1835 the Legislature of 
Massachusetts incorporated into the statutes of that 
State, following a section forbidding the recognition 
of divorcees obtained in another jurisdiction in fraud 
of the laws of Massachusetts, a provision reading as 
follows: “In all other cases, a divorce decreed in 
another State or country, according to the law of the 
place, by a court having jurisdiction of the cause 
and of both of the parties, shall be valid and ef- 
fectual in this State.” And it may be observed that 
this section, when submitted to the Legislature by 
the commissioners for revising the Massachusetts 
statutes, was accompanied by the following com- 
ment (Rept. Commrs. pt. 1, p. 123): “This is 
founded on the rule established by the comity of all 
civilized nations; and is proposed merely that no 
doubt should arise on a question so interesting and 
important as this may sometimes be.” 

In Lyon v. Lyon (1854, 2 Gray, 367), the ques- 
tion was as to the validity in Massachusetts of a di- 
vorce decreed in Rhode Island in favor of one party 
to a marriage against the other who was domiciled 
in Massachusetts. The court refused to give extra- 
territorial effect to the Rhode Island decree. In 
the opinion by Chief Justice Shaw it was declared 
that the three cases which we have previously re- 
ferred to sustained the doctrine based upon general 
principles of law, that a decree of divorce rendered in 
another State without jurisdiction of both of the 
parties possessed no extraterritorial force. 

In Hood v. Hood (1865, 11 Allen, 19), the con- 
troversy was this: The parties were married in Mas- 
sachusetts, and, after a residence in that State, 
moved together to Illinois. The wife left the dom- 





icil of the husband in Illinois and returned to Massa- 
chusetts. Thereafter, in Illinois, the husband sued 
the wife for a divorce on the ground of her deser- 
tion, obtained a decree, and married again. The 
ease decided in Massachusetts was a suit brought in 
that State by the former wife against the former 
husband for divorce on the ground of adultery al- 
leged to have been committed by him with the per- 
son whom he had married after the decree of divorce 
in Illinois had been rendered. The Illinois decree 
was pleaded in bar. The question whether the IIli- 
nois decree should be given extraterritorial effect 
in Massachusetts depended, under the rule an- 
nounced in the previous cases, upon whether both 
the husband and wife were parties to the Illinois 
decree. For the purpose of the determination of 
this jurisdictional question it was held that it was 
necessary to ascertain whether the wife was justi- 
fied, by the fault of the husband, in leaving him in 
Illinois and going back to Massachusetts. It was 
decided that if she was justified in leaving the hus- 
band, her legal domicil was in Massachusetts, and 
she was not a party to the Illinois decree, and that 
if she was not justified in living separate from the 
husband, the ordinary rule being that the domicil 
of the husband was the domicil of the wife, she waa 
domiciled in Illinois, and must be considered as sub- 
ject to the jurisdiction of the Illinois court. Ap- 
plying this legal principle to the facts in the case be- 
fore it, the court held that as there was no evidence 
showing that the wife had justifiable cause for leav- 
ing her husband, the legal presumption that the 
domicil of the husband was the domicil of the wife 
prevailed, and that the Illinois decree was entitled 
to extraterritorial effect in Massachusetts, and bound 
the wife, because rendered by a court having juris- 
diction over both parties. 

In Shaw v. Shaw (1867, 98 Mass. 158), the facts 
were these: The parties were married in Massa- 
chusetts, lived there and left together for the pur- 
pose of settling in Colorado. On the journey, at 
Philadelphia, the wife was forced by the extreme 
cruelty of the husband to leave him. She returned 
to Massachusetts, while he went on to Colorado. 
Subsequently the wife sued in Massachusetts for a 
divorce from bed and board. The husband was 
brought in by substituted service and defautled. The 
court, in the most explicit terms, recognized that a 
decree of divorce to have extraterritorial effect must 
be rendered with jurisdiction over both parties. Jt 
said (p. 159): “For the purposes of divorce the 
general rule of jurisprudence is that a divorce 
granted in the place of the domicil of both parties, 
and there valid, is good everywhere.” The court. 
came then to consider whether is could render a de- 
cree in Massachusetts in favor of the wife. This de- 
pended upon a statute of Massachusetts, which au- 
thorized the granting of a divorce where the cause 
for divorce occurred while the parties had lived to- 
gether as husband and wife in Massachusetts, and 
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where one of them lived in that State when the 
cause for divorce occurred. It was held that as at 
the time of the commission of the cruelty in Phila- 
delphia charged against the husband the domicil of 
the parties in Massachusetts had not been lost, and 
as by that cruelty the wife was justified in return- 
ing to Massachusetts, and the subsequent acquisi- 
tion of a new domicil by the husband in Colorado 
did not make such domicil-that of the wife, there 
was jurisdiction, and the divorce was granted. 

Hood v. Hood (1872, 110 Mass. 463), was an at- 
tempt again to assail the validity of the Illinois de- 
cree of divorce which had been adjudged valid in 11 
Allen, 196, because it was found that both the hus- 
band and wife had been parties to the decree. The 
Massachusetts decree so holding was, therefore, held 
to be res judicata as to all persons and to foreclose 
further inquiry into the validity of the Illinois de- 
cree of divorce. 

In Burlen v. Shannon (1874, 115 Mass. 438), the 
facts leading up to the controversy and those in- 
volved therein were as follows: Shannon and his 
wife lived together in Massachusetts, where she left 
him. Without stopping to refer to prior legal con- 
troversies which arose between Shannon and his 
wife and between Shannon and Mrs. Burlen, which 
are irrelevant to be considered, it suffices to say 
that Mrs. Burlen sued Shannon in 1850 to hold him 
liable for necessary supplies furnished to the wife. 
Shannon resisted on the ground that the wife had 
been living apart from him without his fault or con- 
sent, and this defense was maintained (3 Gray, 387). 
Shannon went to Indiana in 1855 and took up his 
domicil in that State, where, in 1856, he obtained 
a decree of divorce upon constructive service. Sub- 
sequently, in Massachusetts, Mrs. Burlen again 
sued Shannon for necessaries furnished to the wife 
between February 22, 1860, and February 7, 1866. 
He pleaded the Indiana divorce, and the validity of 
the divorce was assailed by Mrs. Burlen on the 
ground that the wife had not been a party to the 
divorce cause, and, therefore, the Indiana decree had 
not extraterritorial effect in Massachusetts. The 
court, in effect, after reiterating the previous rulings 
and referring to the statute concerning the necessity 
for the presence of both parties within the jurisdic- 
tion where a decree for divorce of another State was 
sought to be given effect in Massachusetts, also re- 
iterated the previous ruling that the wife might ac- 
quire a separate domicil from the husband if she 
lived separate from him for justifiable cause. The 
court was brought, therefore, to consider whether Mr. 
and Mrs. Shannon were both parties to the Indiana 
decree on the ground that the domicil of the hus- 
band was the domicil of the wife. The solution of 
this question depended, as it had depended in Hood 
v. Hood (11 Allen, 196), upon whether the wife was 
absent from the husband because of his fault. On 
this subject it was decided that the previous judg- 
ment in favor of Shannon and against Mrs. Burlen 





in the prior action between the parties had conclu- 
sively determined between them that Mrs. Shannon 
was absent from her husband without his fault or 
consent, and, therefore, under the legal presumption 
that the domicil of the husband was the domicil of 
the wife, both the husband and wife were parties to 
the Indiana decree and it was not subject to attack 
in Massachusetts. To cite, as has sometimes been 
done, the language of the opinion of _ the 
court referring to the previous judgment in 
the earlier action between Mrs. Burlen and 
Shannon as if that language referred to the 
Indiana decree of divorce, leading to the impli- 
cation that that decree was held to be conclusive, 
even if only one of the parties was domiciled in the 
State where the decree was rendered, not only is a 
plain misconception, but is equivalent to asserting 
that the Massachusetts court had overruled its pre- 
vious decisions and disregarded the spirit, if not the 
letter, of the State statute without the slightest in- 
timation to that effect. 

In Cunningham v. Belchertown (149 Mass. 223), 
the facts were these: The parties to a marriage, cele- 
brated in Massachusetts, lived together in that State 
until the wife was taken to a Massachusetts asylum 
for the insane, when the husband abandoned her, ac- 
quired a domicil in New York, there brought suit 
on the ground of fraud for the annullment of the 
marriage, and obtained a decree. The wife was only 
constructively served with. process, did not appear, 
and was not represented. The Massachusetts court 
held, upon the authority of the Blackinton case (141 
Mass. 431), to which we have already referred, that 
if the decree was to be recognized in Massachusetts, 
it could orfly be on grounds of comity. And in con- 
cluding its opinion the court said: 

“Upon the ground, then, that the decree of the 
New York court attempts to annul a marriage in 
Massachusetts between Massachusetts citizens, and 
thus affect the legal status of the woman, who has 
remained domiciled in Massachusetts, and has never 
been within the jurisdiction of the New York court, 
and deprive her of the rights acquired by her mar- 
riage, and especially because it declares the marriage 
void for a reason on account of which by the Massa- 
chusetts law it cannot be avoided, we are of opinion 
that it should not be enforced here, and that no prin- 
ciple of interstate comity requires that we should 
give it effect.” 

True it is the court reserved the question as to 
what effect might be given to a divorce if granted by 
a New York court under circumstances such as ex- 
isted in that case. But as a suit for a declaration 
of nullity and one for divorce are both but modes for 
determining judicially the status of the parties, it 
must in reason follow if jurisdiction over both is 4 
prerequisite in the one class, it is of necessity also 
essential in the other. 


(To be continued next month.) 
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The Greatest of Divorce Decisions. 

The most important divorce decision ever ren- 
dered in this country has just been handed down by 
the Supreme Court of the United States in the case 
of Haddock v. Haddock, Adv. 8S. U. S. 1906, p. 525. 
It settles a long disputed question of the validity in 
other jurisdictions of a divorce obtained against a 
non-resident without personal service or appearance. 
The decisions of the State courts on this point have 
been in utter confusion. In some States such divorces 
have been declared valid everywhere. In others, as 
in New York, they were held void for lack of juris- 
diction. Some of the courts met this jurisdictional 
objection by saying that the marriage status was a 
res and the divorce suit a proceeding in rem, in which 
personal service on the defendant was not necessary 
to jurisdiction. The result has been that in a great 
number of instances the status of.a person who has 
obtained a divorce of this kind and then married 
again is, in some States, that of a person lawfully 
divorced and lawfully remarried, but, in other States, 
that of a bigamist, whose divorce was a fraud, and 
whose second marriage is a crime. The complications 
and perplexities thus arising extended not only to 
the parties to the divorce, but to their children, and 
to the children of later marriages which they might 
contract. Such has been the chaos existing in the 
law of this most sacred of human relations. 

For the first time the court of final authority has 
now passed upon the fundamental question whether 
oz not a divorce obtained against a non-resident, 
who was not personally served and did not appear, 
is entitled to be held valid outside the State. In 
each of the previous cases which have come before 
that court in which the question was presented, the 
court has found some way of deciding the case with- 
out directly disposing of this vexed and perplexing 
question. But in its present decision the court 
clearly adopts the New York rule, which has been 
hitherto repudiated in many States. While the de- 
cision is made by a bare majority of one, it defi- 
nitely settles the law for all jurisdictions in this 
country, both State and Federal, to this extent, 
namely, that the full-faith-and-credit clause of the 
Federal Constitution does not give such a divorce 
any validity to determine the status of the parties 
outside the State in which it was rendered. On the 
other hand, the courts of other States are still at 
liberty, under the Constitution, to give to such a 
divorce full force and effect if they choose. The de- 
cision goes no farther than to relieve them from any 
Constitutional obligation to treat it as valid. 

What the effect of such a divorce is in the State 
where it is rendered, if the court had no jurisdiction 
to render a decree that would be valid outside the 
State, is a question that may still be contested, 
though the majority of the court in the present case, 
while denying its binding effect outside the State, as- 
sumes that it is valid within the State where it was 
rendered. Nevertheless, on that point the expression 





of the court cannot have the full force of a decision, 
as the point was not at issue in the case. Just how 
a court can have jurisdiction to render a decree valid 
within the State, and not have jurisdiction to make 
a decree that will be valid outside the State, is not 
easily understood. The majority opinion, while re- 
pudiating the theory that the marriage status is » 
res, nevertheless, seems to concede that the court of 
the State has jurisdiction to determine the status of 
its own citizen. This seems very much like stating 
the res theory in different words. The dissenting 
judges find it impossible to see how the decree can 
be conclusive in one State without being conclusive 
in all the States, and the very able opinion of Mr. 
Justice White does not make this point clear. But 
whatever is said on this question must be deemed to 
be conceded only for the purposes of this case, and 
cannot be, in the strict sense, binding when, if ever, 
that question is expressly presented to the court for 
decision. 

The anomalies, perplexities, and inexplicable 
tangles of family relations as affected by divorces 
against non-residents without personal service may 
be to some extent lessened by this decision, but it is 
impossible to say how far this will be the result. 
The “divorce industry ” of certain States, which, by 
lax laws, have invited divorce business from other 
States will probably languish, and no doubt the num- 
ber of these discredited divorces will be much re- 
duced. But it is still possible for States that wish 
to do so to provide for divorce decrees of this kind, 
and, at least so far as the present decision goes, give 
them full validity in the jurisdiction where they are 
rendered. It is also possible for other States, if they 
wish, to recognize them as valid; and it is by no 
means improbable that decrees of this kind will still 
be rendered in many States, and upheld by exercise 
of comity in many other States. It will still be true 
that a divorce may be valid in some States and void 
in others; that persons lawfully married in one 
State are held to be living in unlawful relations in 
other States; that children legitimate in one State 
are illegitimate in others. This unfortunate and dis- 
graceful condition of affairs is not cured, but only 
lessened in extent, by the present decision. There is 
one remedy that would be effective, and that is for 
the court of last resort to decide, as the logic of the 
matter seems to require, that a decree which, for 
lack of jurisdiction, is not valid in other States, is 
not valid in the State where it is rendered. To hold 
this would no doubt require the court to overrule 
its decision in Maynard v. Hill, 125 U. 8. 190, 331 L. 
Ed. 654, 8 Sup. Ct. Rep. 723, where a legislative di- 
vorce was upheld as against a non-resident. But if 
a decree of divorce is within the Constitutional guar- 
anty of due process of law, and it certainly must be, 
so far, at least, as it determines property rights, 
the necessity of jurisdiction in order to make it 
valid, even within the State where it was ren- 
dered, seems to be established by the Constitution 
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and by the reasoning of Pennoyer v. Neff, 95 U. 8. 
714, 24 L. Ed. 565. This conclusion may be avoided 
by assuming that a marriage may be dissolved as 
to one party, and not as to the other; but that is 
a conclusion to which the mind does not easily as- 
sent.—Case and Comment. 





20: 
Death of Justice Henry A. Childs. 

Justice Henry A. Childs, dean of the Supreme 
Court bench of the Eighth Judicial District, died 
suddenly on May 16th, at his residence, West Centre 
street, Medina, after having suffered two shocks of 
apoplexy during the night. Justice Childs was to 
have retired from the Supreme Court bench during 
the coming year, having reached the age of 69 years. 
On account of his continued ill-health he had com- 
pleted no plans, but after a period of rest would 
have entered general practice as consulting attorney 
with some one of the great law firms which had 
sought his services. Justice Childs was an Orleans 
county man and a self-made man. He was born in 
the town of Carlton in 1837, and was educated «at 
the common schools and at the Albion and Macedon 
academies. He went to Medina in 1859, studied law 
in the offices of Sickles & Graves, leading attorneys 
in those days, was admitted to the bar and to the 
firm a few years later. In 1868 he was elected dis- 
trict attorney of Orleans county, which office he held 
until 1877. He was also the first corporation coun- 


sel for the village of Medina, and compiled the 


special charter under which the village is conducted 
to-day, being one of the few special village charters 
now in use in the State. From 1873 until 1883 he was 
a law partner of the late Senator Edmund L. Pitts, 
the partnership terminating when Justice Childs was 
elevated to the Supreme bench. In 1900 Williams 
College recognized his achievements by conferring 
degrees upon him. At the end of his term on the 
bench he was unanimously renominated by the Re- 
publicans of this district, and an unusual recogni- 
tion of the universal popularity and confidence was 
made when the Democratic convention indorsed the 
nomination. Again and again, by successive gov- 
ernors, he was tendered a place as associate justice 
of the Court of Appeals, but always declined, partly 
because of his love for his home and his home town, 
and partly because it was his wish to end his judi- 
cial career in the position to which he had been 
named and renamed with such expressions of confi- 
dence by the people of Western New York. The sur- 
viving family consists of the widow, two daughters, 
Mrs. W. L. Marcy of Buffalo, and Miss Julia Childs, 


of Medina, and one son, Milford H. Childs, of the) 


firm of S. A. Cook & Company, of Medina. The 
funeral took place on the 18th inst. Preceding the 
ceremonies the Bar Association of Orleans county 
held a well attended meeting in the parlors of the 
Alert club. George Bullard, of Albion, dean of the 
bar of Orleans county, in his 76th year, was made 





chairman. In taking the chair he made a few re- 
marks of a reminiscent character as one of the few 
attorneys yet living who had known Justice Childs 
during his entire connection with the law, as a 
student, an attorney, as a powerful pleader, as dis- 
trict attorney for this county, and finally as Justice 
ot the Supreme Court. 

County Judge Isaac 8. Signor made remarks and 
offered these resolutions, which were adopted: 

The members of the bar of Orleans county, in com- 
mon with the legal fraternity of this .judicial dis- 
trict, mourn the loss of an eminent jurist, who for 
more than a score of years has honored the position 
he has held, and has left the impress of his strong 
personality on the bench and the bar of Western 
New York. 

Among the many able judges that this district 
has given to the State he was one of the ablest. 
Among the many who have been zealous to promote 
the right and to exact justice among men, none have 
been more zealous, and among the many honest and 
honorable men who have sat upon the bench of the 
Supreme Court of this State, none have been more 
honest or more honorable. Of those who have gone, 
leaving names long to be remembered, none is more 
worthy of remembrance. 

Starting in life dependent on his own resources, le 
made his way to one of the most honorable positions 
in the State, filled it with remarkable ability and in 
a manner above criticism, and during a long, busy 
and useful career, he kept his name untarnished and 
led a life without reproach, leaving the world better 
because he had lived in it. 

To the members of the legal profession of ovr 
county the loss comes closer, for the reason that dur- 
ing his whole life our county has been his home, 
that here he began his professional career, that here 
for many years he practiced his profession ‘and until 
called to his high official position. To some of us 
he was the friend of earlier, and to all of us the 
friend of later years. For many years he was the 
leader of the bar, and although he was, in after life 
removed from the practice of his profession by his 
official position, we still delighted to consider him as 
the ablest member of our bar, and we shall ever be 
proud to name him as one of the three judges that 
are among the ablest the State has ever produced 
who have been members of that bar. 

Therefore, be it resolved, that we recognize in the 
life of Judge Childs a life of great ability and use- 
fulness, in the example he has given in both public 
and his private life, an example worthy of emulation 
by every member of our profession, that in his death 
we have been called upon to say farewell to a per- 
sonal friend, and that we extend to his family our 
sincere sympathy in this their great bereavement. 

Remarks were also- made by John J. Ryan and 
¥rederick B. Skinner of Medina, former County 
Judge W. C. Ramsdale, District Attorney Thomas C. 
Kirby of Albion, and Charles Whedon of Medina. 
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The association then took charge of the details of the 
funeral arrangements. The regular trains from the 
East and West brought delegations of prominent 
people and a special train leaving Buffalo at 1: 20 
brought about 350 judges, attorneys and others from 
that city. The local Bar Association met the party 
at the station and escorted it to the church. 

Meantime a short service was being held at the 
family ‘residence for the family and immediate 
friends. Rev. Frederick 8. Parkhurst offered prayer. 
Tlie Childs home is but a few steps distant across 
the street from the Methodist church, where the 
funeral services were held, and shortly before 2 
o’clock the body was borne to the church. The active 
bearers were Hon. Irving L’Hommedieu, George A. 
Newell, Warner Thompson, Charles A. Pooley, Simon 
Fleischman, Louis L. Babeock, Moses Shire and Wal- 
ter P. Cook. : 

The body was borne to a position at the head of 
the broad main aisle of the church, and beyond it 
and above it the pulpit platform and the high rail 
of the choir stalls were almost concealed by the 
masses of flowers, which had come as tributes of love 
* and esteem in which the dead jurist was held. A 
great wreath of palms and American Beauty roses 
from Justices Lambert, Marcus, White and 
Kenefick; another of myrtle and white roses from the 
stenographers of the Supreme Court. A floral piece 
from the office employees of the S. A. Cook Company 
and a pillow from the local F. & A. M. lodge were 
among the larger pieces, with numberless other pieces 
from personal friends. 

The honorary bearers were: Hon. Justice Vann, 
Hon. Loren L. Lewis, Hon. Daniel J. Kenefick, Hon. 
John S. Lambert, Hon. P. F. MeLennen, Hon. Na- 
thaniel Foote of Rochester, Hon. William Watson of 
Batavia, Franklin D. Locke, Albert Moot, Hon. J. 8. 
Signor, Henry W. Sprague, George F. Brownell, 
Hon. Charles Hickey of Lockport, County Judge of 
Niagara county, Homer J. Luther of Medina, Hon. 
Alfred Spring, Hon. E. A. Nash and Hon. Frederick 
Kuse, Justices of the Appellate Division, Pardon C. 
Williams of Watertown, Hon. Lewis E. Marcus and 
Hon. Truman C. White, of Buffalo, Justices of the 
Supreme Court. 

The judges and attorneys entered at the eastern 
aisle of the church and passed by the casket for a 
last look at the face of their associate, and then to 
places reserved by a broad band of white ribbon, on 
the left of the church. The Medina Masonic lodge, 
although having no part in the service, attended in 
a body and accompanied the remains to the place of 
burial in Boxwood cemetery. 

The services at the church were simple. Rev. Mr. 
Ellenwood, of the Presbyterian church, offered 
prayer, and the pastor, Rev. Mr. Parkhurst, read the 
Scripture lesson from the 90th Psalm and the fif- 
teenth chapter of First Corinthians. A quartette 
sang two favorite hymns of the deceased, “One 
Sweetly Solemn Thought,” “Nearer, My God, to 
Thee.” The quartette was composed of Mrs. Bert 


was 





Miller, Mrs. J. Swart, Mrs. A. Spaulding and Mrs. 
F. H. Howard, all of Medina. Frederick L. Downs, 
Police Justice Morgan L. Brainard, Bert P. Harcourt, 
Albert J. Coe, Leroy J. Skinner and Frederick B. 
Skinner, acted as ushers at the church. 

All of the business places in Medina, from the 
largest factory to the smallest store, were closed 
during the funeral, and all flags on school buildings, 
the armory and other public buildings were displayed 
at half-mast. 

The justices of the various courts, the Orleans 
County Bar Association, the Masonic lodge, and 2 
large number of the visiting attorneys, accompanied 
the remains to the cemetery, where the body wa; 
buried in the family plot. 

Justice Childs was chairman of the board of com- 
missioners of Boxwood cemetery, and he had always 
taken a great interest in its improvement and man- 
agement. The two great cannon and the steel flag 
staff which adorn the soldiers’ plot were placed 
there through his generosity, and this was only one 
of many ways in which he constantly showed his love 
and interest in everything which pertained to his 
home town. 
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Right of Pardoned Convict to Act as 
Executor. 


In a proceeding entitled In re Raynor, in the Sur- 
rogate’s Court of Suffolk county (September, 1905, 
96 N. Y. Supp. 895), it was held that the provision 
of section 2612 of the Code of Civil Procedure, that 
no person can serve as executor who, at the time the 
will is proved, shall have been convicted of an in- 
famous crime, not apply to one who has 
been convicted of such a crime but pardoned. The 
following is the surrogate’s opinion: 

“ The will of Sarepta Raynor was admitted to pro- 
bate on the Ist day of February, 1905, upon the pe- 
tition of one John Emison, the executor named in 
the will. On that day objections were filed raising the 
question of Emison’s right to letters testamentary. 
It seems that in 1894 he had been convicted, or had 
pleaded guilty to the charge of grand larceny, and 
had been sentenced to State Prison for a term of 
years. 


does 


At the expiration of one year he was par- 
doned, and the question presented is whether such 
pardon so far restores his civil and legal rights as 
to entitle him to letters in spite of the positive inhi- 


bition of the statute. The statute declares that: 

“*No person is competent to serve as an executor 
who at the time the will is proved (4) shall 
have been convicted of an infamous crime.’ 

“Tt is urged on behalf of the contestant that the 
pardon does not remove this disability; that, while 
the statute provides relief for other disabilities (by 
giving proper bond), it is silent as to any relief for 
this particular disability; and that, as the disability 
is created by statute, it can be removed in no other 
way. It seems to the court, however, that in the 
absence of any distinct provision.in the statute for 
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the removal of the disability following the convic- 
tion for an infamous crime recourse must be had to 
the cases in which the general effect of such a pardon 
is defined. The earliest case which I have been able 
to find bearing upon the effect of a pardon is Matter 
of Deming (10 Johns. 232). In this case the court 
held that, having been pardoned, Deming was entitled 
to the custody of his infant children, for whom a 
guardian had been appointed during his civil death. 
The court uses this language: 

“*The effect of the pardon was to acquit the of- 
fender of all the penalties annexed to the conviction, 
and to give him a new credit and capacity.’ 

“This reasoning has been followed in all subsce- 
quent discussions of this question which I have 
found. It was said in ex parte Garland (4 Wall. 
U. S. 380, 18 L. Ed. 366), referring to a pardon: 

“<Tf granted after conviction, it removes the pen- 
alties and disabilities, and restores him to all his 
civil rights. It makes him, as it were, a new man, 
and gives him a new credit and capacity.’ 

“ Knote v. United States (95 U. S. 153, 24 L. Ed. 
442), is even stronger, and would seem to be conchu- 
sive of the question. ‘In contemplation of law, it 
(the pardon) so far blots out the offense, that af- 
terwards it cannot be imputed to him to prevent the 
assertion of his legal rights.’ One of his legal rights 
is the right to act as executor of a decedent’s will 
unless some incapacity therefor is shown, and an 
‘infamous crime” for which the offender has been 
convicted but pardoned cannot under the authority 
of the last case be imputed to him as evidence of such 
incapacity. (See cases cited in Roberts v. State, 30 
App. Div. 106, 51 N. Y. Supp. 691, id. 160 N. Y. 217, 
54 N. E. 678.) 

“No present incapacity is urged. It is not dis- 
puted that ever since Emison’s pardon his life has 
been exemplary. That question is not raised. If he 
is to be refused letters now, it must be solely because 
of his conviction in 1894. But in view of the cases 
above cited I do not think this conviction can be 
urged against him so as to prevent the issue of let- 
ters. I, therefore, decide that the petitioner is en- 
titled to letters testamentary.” 

Although there is much force in this reasoning, we 
entertain grave doubts as to the correctness of the 
result reached. Undoubtedly a pardon would serve 
to exonerate the person who receives it from all per- 
sonal penalties and disabilities expressly annexed to 
the conviction or attaching thereto by operation of 
the general law. On the other hand, it may be ar- 
gued that the right to act as executor is not in the 
nature of an inherent personal right, but is some- 
thing that the Legislature may regulate entirely in 
its discretion and from the standpoint of public ex- 
pediency. The language of the statute is explicit 
that no one who “shall have been convicted” is 
competent. If it had been intended to except persons 
who had been pardoned it would have been very 
natural to have so stated. There does not seem to 





be sufficient. reason for saying that the Legislature 
may not have deliberately intended that no one who 
had ever been convicted, although pardoned, should 
be eligible to an executor’s position of trust for the 
benefit of other persons. 

In re Mulford (75 N. E. 345), it was held by the 
Supreme Court of Illinois that a statute providing 
that no non-resident shall be appointed executor is 
not in conflict with article 4, section 2 of the Con- 
stitution of the United States declaring that the 
citizens of each State shall be entitled to all the 
privileges and immunities of the citizens in the sey- 
eral States, or with the Constitutional provision that 
no person shall be deprived of life, liberty or prop- 
erty without due process of law. The reasoning of 
the opinion is to the effect that the right to act as 
executor is not at. all to be viewed as a personal or 
private privilege, such as the right to acquire and 
possess property, to pursue an ordinary calling or 
to secure happiness and safety, but that the proper 
qualifications of executors is a matter of legislative 
discretion in the interest of public welfare. In 
Harker v. New York (170 U. S. 189, 152 N. Y. 234), 
it was held that a statute of New York that any 
person who after being convicted of a felony 
shall attempt to practice medicine or shall so prac- 
tice shall be guilty of a misdemeanor is not in con- 
flict with article 1, section 10, of the United States 
Constitution providing that no State shall pass a 
bill of attainder or ew post facto law, even though 
applied to a person who had been convicted of a 
felony prior to its enactment. The controversy over 
this latter case will doubtless be remembered by the 
bar. Much of the reasoning in support of the view 
that a disqualification from practicing medicine be 
cause of a previous conviction would be unconstitu- 
tional, which was ably expressed in the opinion of 
the Appellate Division of the Supreme Court of New 
York and the dissenting opinion in the Supreme 
Court of the United States, would apply in aid of 
the contention of the learned surrogate in the case 
now under discussion. The majority of the Supreme 
Court of the United States, however, took the broad 
view that “if a State may require good character aa 
a condition of the practice of medicine, it may right- 
fully determine what shall be the evidence of that 
character. We do not mean to say that it has an 
arbitrary power in the matter, or.that it can make 
a conclusive test of that which has no relation to 
character, but it may take whatever, according to 
the experience of mankind, reasonably tends to prove 
the fact and make it a test (County Seat of Linn 
County, 15 Kansas, 500, 528). Whatever is ordi- 
narily connected with bad character, or indicative of 
it, may be prescribed by the Legislature as conclusive 
evidence thereof. It is not the province of the court 
to say that other tests would be more satisfactory, 
or that the naming of other qualifications would be 
more conclusive to the desired result. These are 
questions for the Legislature to determine.” 
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It would seem that this argument applies with 
equal force to a legislative provision that no one 
who has been convicted of a felony shall be appointed 
an executor, and it is doubtful whether a pardon 
would extend to override a definite expression of the 
Legislature as to general public policy. 

The inherently public function «f an executorship 
was exemplified by the decision in Uakeshott v. Smith 
(104 App. Div. 384), in which it was held that an 
agreement by which an executor named in a will, for 
a consideration renounces his right to such office, is 
yoid as against public policy. In Roberts v. State 
(160 N. Y. 217), there was emphasized the theory of 
a pardon, that it represents an act of mercy and not 
one of justice. In such view it may be cogently con- 
tended that it would not affect an express legislative 
classification and disqualification—N. Y. Law 
Journal, 





The Next Constitutional Convention of the 
United States.* 


Some DEFECTS IN THE CONSTITUTION; NECESSITY FOR 
A CONSTITUTIONAL CONVENTION TO REVISE IT. 


Philadelphia is one of the great cities of the world. 
To the student of history who remembers that Nine- 
veh and Palmyra, Carthage and Thebes, and many 
another, have been great, populous and wealthy, and 
then have passed entirely away from the thoughts 
and lips of men, Philadelphia has yet a glory that 
shall live always. Mohammedanism has its Mecca, 
the cradle and the acme of its hopes. Jew and 
Christian alike turn to Jerusalem. But to the ut- 
most verge of earth, and to the last syllable of re- 
corded time, in whatever language liberty and free- 
dom shall be honored among men, in whatever accents 
government “of the people, by the people and for the 
people” shall be asserted, there Philadelphia shall 
be remembered as the cradle of its birth. Her streets 
at some far distant day may be overgrown with 
grass and her ruined and tottering buildings may 
become the home of bats and birds of night; but 
around her name will linger a luster that shall never 
depart. 

Here, on 4 July, 1776, was proclaimed “ Liberty 
throughout all the land and to all the inhabitants 
thereof.” And here, too, eleven years later, was 
another notable event, when on 17 September, 1787, 
was issued to the world the Constitution of these 
United States. It is of the latter—“its defects and 
the necessity for its revision”—that I shall speak to 
you to-night. 

Just here it is well to call to mind the radical 
difference between these two conventions, that 





*Address delivered before the University of Penn- 
sylvania, at Philadelphia, April 27, 1906, by Walter 
Clark, Chief Justice of North Carolina. 








which met in 1776 was frankly democratic. Success 
in its great and perilous undertaking was only pos- 
sible with the support of the people. The Great 
Declaration was an appeal to the masses. It de- 
clared that all men were “created equal and endowed 
with certain inalienable rights—among them life, 
liberty and the pursuit of happiness—to secure 
which rights goevrnments are instituted, deriving 
their just powers from the consent of the governed; 
and that when government becomes destructive of 
these ends, it is the right of the people to alter or 
abolish it, and institute a new government in such 
form as shall seem most likely to effect their safety 
and happiness.” Never was the right of revolution 
more clearly asserted or that government existed 
for the sole benefit of the people, who were declared 
to be equal and endowed with the right to change 
their government at will when it did not subserve 
their welfare or obey their wishes. Not a word about 
property. Everything was about the people. The 
man was more than the dollar then. And the con- 
vention was in earnest. Every member signed the 
Declaration, which was unanimously voted. As Dr. 
kranklin pertinently observed, it behooved them “to 
hang together or they would be hanged separately.” 

The convention which met in 1787 was as reaction- 
ary as the other had been revolutionary and demo- 
cratic. It had its beginning in commercial negotia- 
tions between the States. Wearied with a long war, 
enthusiasm for liberty somewhat relaxed by the 
pressing need to earn the comforts and necessities 
of life whose stores had been diminished, and op- 
pressed by the ban upon prosperity caused by the 
uncertainties and impotence of the existing govern- 
ment of the Confederacy, the convention of 1787 
came together. Ignoring the maxim that government 
should exist only by the consent of the governed, it 
sat with closed doors, that no breath of the popular 
will should affect their decisions. To free the mem- 
bers from all responsibility, members were prohib- 
ited to make copies of any resolution. Any record 
of Yeas and Nays was forbidden and was kept with- 
out the knowledge of the convention. The journal 
was kept secret, a vote to destroy it fortunately 
failed, and Mr. Madison’s copy was published only 
after the lapse of forty-nine years, when every mem- 
ber had passed beyond human accountability. Only 
12 States were ever represented, and one of these 
withdrew before the final result was reached. Of 
its 65 members only 55 ever attended, and so far 
from being unanimous, only 39 signed the Constitu- 
tion, and some actively opposed its ratification by 
their own States. 

That the Constitution thus framed was reactionary 
was a matter of course. There was, as we know, 
some talk of a royal government with Frederick, 
Duke of York, second son of George the Third, as 
King. Hamilton, whose subsequent great services as- 
Secretary of the Treasury has crowned him with a 
halo, and whose tragic death has obliterated the 
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memory of his faults, declared himself in favor of 
the English form of government with its hereditary 
executive and its House of Lords, which he denom- 
inated “a most noble institution.” Failing in that, 
he advocated an executive elected by Congress for 
life, senators and judges for life, and governors of 
States to be appointed by the president. Of these 
he secured, as it has proved, the most important 
from his standpoint, the creation of judges for life. 
The convention was aware that a Constitution on 
Hamilton’s lines could not secure ratification by 
the several States. But the Constitution adopted 
was made as undemocratic as possible, and was very 
far from responding to the condition, laid down in 
the Declaration of 1776, that all governments de- 
rive their just powers from the consent of the gov- 
erned. Hamilton, in a speech to the convention, 
stated that the members were agreed that “we need 
to be rescued from the democracy.” They were 
rescued. 

In truth, the consent of the governed was not to 
be asked. In the new government the will of the 
people was not to control and was little to be con- 
sulted. Of the three great departments of the govern- 
ment—legislative, executive, and judiciary—the peo- 
ple were entrusted with the election only of the 
House of Representatives, to-wit, only one-sixth of 
the government, even if that House had been made 
equal in authority and power with the Senate, which 
‘was very far from being the case. The Declaration of 
1776 was concerned with the rights of man. The 
convention of 1787 entirely ignored them. There 
was no bill of rights and the guarantees of the great 
rights of freedom of speech and of the press, free- 
dom of religion, liberty of the people to assemble, 
and right of petition, the right to bear arms, exemp- 
tion from soldiers being quartered upon the people, 
exemption from general warrants, the right of trial 
by jury and a grand jury, protection of the law of 
the land and protection from seizure of private prop- 
erty for other than public use, and then only upon 
just compensation; the prohibition of excessive bail or 
cruel and unusual punishment, and the reservation 
to the people and the States of all rights not granted 
by the Constitution—all these matters of the utmost 
importance to the rights of the people—were omitted 
and were inserted by the first ten amendments only 
because it was necessary to give assurances that such 
amendments would be adopted in order to secure the 
ratification of the Constitution by the several States. 

The Constitution was so far from being deemed 
satisfactory, even to the people and in the circum- 
stances of the time for which it was framed, that, 
as already stated, only 11 States voted for its 
adoption by the convention, and only 39 members out 
of 55 attending signed it, some members subsequently 
opposing its ratification. Its ratification by the 
conventions in the several States was carried with 
the greatest difficulty, and in no State was it sub- 
mitted to a vote of the people themselves. Massa- 





chusetts ratified only after a close vote and with 4 
demand for amendments, South Carolina and New 
Hampshire also demanded amendments, as also did 
Virginia and New York, both of which voted rati- 
fication by the narrowest majorities and reserved 
to themselves the right to withdraw, and two States 
rejected the Constitution and subsequently ratified 
only after Washington had been elected and inau- 
gurated—matters in which they had no share. 

George Washington was president of the conven- 
tion, it is true, but as such was debarred from 
sharing in the debates: His services, great as they 
were, had been military, not civil, and he left no 
impress upon the instrument of union so far as 
known. Yet it was admitted that but for his popu- 
larity and influence the Constitution would have 
failed of ratification by the several States, especially 
in Virginia. Indeed, but for his great influence the 
convention would have adjourned without putting its 
final hand to the Constitution, as it came very near 
doing. Even his great influence would not have 
availed but for the overwhelming necessity for some 
form of government as a substitute for the rickety 
“ Articles of Confederation,” which were utterly in- 
efficient and whose longer retention threatened civil 
war. 

An instrument so framed, adopted with such dif- 
ficulty and ratified after such efforts, and by such 
narrow margins, could not have been a fair and full 
expression of the consent of the governed. The men 
that made it did not deem it perfect. Its friends 
agreed to sundry amendments, ten in number, which 
were adopted by the first Congress that met. The 
assumption by the new Supreme Court of a power 
not contemplated, even by the framers of the Con- 
stitution, to drag a State before it as defendant in 
an action by a citizen of another State, caused the 
enactment of the eleventh amendment. The unfor- 
tunate method prescribed for the election of presi- 
dent nearly caused a civil war in 1801 and forced 
the adoption of the twelfth amendment, and thre? 
others were brought about as the result of the great 
Civil War. The convention of 1787 recognized it- 
self that the defects innate in the Constitution, and 
which would be developed by experience and the 
lapse of time, would require amendments, and that 
instrument prescribed two different methods by 
which amendments could be made. Our Federal Con- 
stitution was adopted 119 years ago. In that time 
every State has radically revised its Constitution, 
and most of them several times. Indeed, the Consti- 
tution of New York requires that the. question of a 
Constitutional convention shall be submitted to its 
people at least once every twenty years. The object 
is that the organic law shall keep abreast of the 
needs and wants of the people and shall represent the 
will and progress of to-day, and shall not, as is the 
case with the Federal Constitution, be hampered by 
provisions deemed best by the divided counsels of @ 
small handful of men, in providing for the wants of 
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the government of nearly a century and a quarter 
ago. Had those men been gifted with divine fore- 
sight and created a Constitution fit for this day and 
its development, it would have been unsuited for the 
needs of the times in which it was fashioned. 

When the Constitution was adopted in 1787 it 
was intended for 3,000,000 of people, scattered along 
the Atlantic slope, from Massachusetts to the south- 
ern boundary of Georgia. We are now trying to 
make it do duty for nearly 100,000,000, from Maine 
to Manila, from Panama and Porto Rico to the 
pole. Then our population was mostly rural, for 
three years later, at the first census in 1790, we had 
but five towns in the whole Union which had as 
many as 6,500 inhabitants each, and only two others 
had over 4,000. Now we have the second largest city 
on the globe, with over 4,000,000 of inhabitants, anil 
many that have passed the half million mark, some 
of them over a million population. Three years 
later, in 1790, we had 75 post-offices with $37,000 
annual post-office expenditures. Now we have 75,000 
post-offices, 35,000 rural delivery routes and a post- 
office appropriation of nearly $200,000,000. 

During the first ten years the total expenditures of 
the federal government, including payments on the 
Revolutionary debts, and including even the pensions, 
averaging $10,000,000 annually. Now the expendi- 
tures are seventy-five times as much. When the 
Constitution was adopted Virginia was easily the 
first State in influence, population and wealth, hav- 
ing one-fourth the population of the entire Union. 
North Carolina was third, and New York, which then 
stood fifth, now has double the population of the 
whole country at that date, and several other States 
have now a population greater than the original 
Union, whose very names were then unheard and 
over whose soil the savage and the buffalo roamed un- 
molested. Steamboats, railroads, gas, electricity 
(except as a toy in Franklin’s hands), coal mines, 
petroleum, and a thousand other things which are a 
part of our lives to-day, were undiscovered. 

Corporations, which now control the country and 
its government, were then so few that not till four 
years later, in 1791, was the first bank incorporated 
(in New York), and the charter for the second. bank 
was only obtained by the subtlety of Aaron Burr, 
who concealed the banking privileges in an act in- 
corporating a water company—and corporations have 
had an affinity for water ever since. 

Had the Constitution been perfectly adapted to 
the needs and wishes of the people of that day, we 
would still have outgrown it. Time has revealed flaws 
in the original instrument, and it was, as might 
be expected, wholly without safeguards against that 
enormous growth of corporations, and even of in- 
dividuals, in wealth and power, which has subverted 
the control of the government. 

The glaring defect in the Constitution was that 
it was not democratic. It gave, as already pointed 
out, to the people—to the governed—the selection of 








only one-sixth of the government, to-wit, one-half— 
by far the weaker half—of the legislative depart- 
ment. The other half, the Senate, was made elective 
at second hand by the State legislatures, and the 
senators were given not only longer terms, but 
greater power, for all presidential appointments, 
and treaties, were subjected to confirmation by the 
Senate. 

The president was intended to be elected at a still 
further remove from the people, by being chosen by 
electors, who, it was expected, would be selected by 
the State legislatures. The president thus was to be 
selected at third hand, as it were. In fact, down tiil 
after the memorable contest between Adams, Clay, 
Crawford and Jackson, in 1824, in the majority of 
the States the presidential electors were chosen by 
the State legislatures, and they were so chosen by 
South Carolina till after the Civil War, and, in 
fact, by Colorado in 1876. The intention was that 
the electors should make independent choice, but 
public opinion forced the transfer of the choice of 
electors from the legislatures to the ballot box, and 
then made of them mere figureheads, with no power 
but to voice the will of the people, who thus cap- 
tured the executive department. That department, 
with the House of Representatives, mark to-day the 
extent of the share of the people in this ‘govern- 
ment. 

The judiciary were placed a step still further re- 
moved from the popular choice. The judges were to 
be selected at fourth hand by a president (intended 
to be selected at third hand) and subject to con- 
firmation by a Senate chosen at second hand. And | 
to make the judiciary absolutely impervious to any 
consideration of the “consent of the governed,” they 
are appointed for life. 

It will be seen at a glance that a Constitution so 
devised was intended not to express, but to sup- 
press, or at least disregard, the wishes and the 
consent of the governed. It was admirably adapted 
for what has come to pass—the absolute domination 
of the government by the “business interests” which, 
controlling vast amounts of capital and intent on 
more, can secure the election of Senators by the 
smal! constituencies, the legislatures which elect 
them, and can dictate the appointment of the judges, 
and if they fail in that, the Senate chosen under 
their auspices, can defeat the nomination. Should 
the president favor legislation and the House of 
representatives pass the bill, the Senate, with its 
majority chosen by corporation influences, can defeat 
it; and if by any chance it shall yield to the popular 
will and pass the bill, as was the case with the in- 
come tax, there remains the judiciary, who have 
assumed, without any warrant, express or implied 
in the Constitution, the power to declare any act un- 
constitutional at their own will and without responsi- 
bility to any one. 

The people’s part in the government in the choice 
of the House of Representatives, even when rein- 
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forced by the executive, whose election they have 
captured, is an absolute nullity in the face of the 
Senate and the judiciary, in whose selection the 
people have no voice. This, therefore, is the gov- 
ernment of the United States—a government by Sen- 
ate and judges—that is to say, frankly, by what- 
ever power can control the selection of senators and 
judges. What is that power? We know that it is 
not the American people. 

Let us not be deceived by forms, but look at the 
substance. Government rests not upon forms, but 
upon a true reply to the question, “Where does the 
governing power reside?” The Roman legions bore 
to the last day of the empire upon their standards 
the words, “The Senate and the Roman People,” 
long centuries after the real power had passed from 
the curia and the comita to the barracks of the Pre- 
torian Guards, and when there was no will in Rome 
save that of their master. There were still tribunes 
of the people, and consuls, and a senate, and the title 
of a republic; but the real share of the people in the 
Roman government was the donation to them of 
“bread and circuses” by their tyrants. 

Years after the victor of Marengo had been 
crowned emperor and the sword of Austerlitz had be- 
come the one power in France, the French coins and 
official documents still bore the inscription of 
“French Republic’”—*“ Republique Francaise.” 

In England to-day there is a monarchy in form, 
but we know that in truth the real government of 
England is vested in a single House of Parliament, 
elected by the people, under a restricted suffrage; 
that the real executive is not the king, but the prime 
minister and his cabinet, practically elected by that 
House of Commons; that the king has not even the 
veto power, except nominally, since it has not been 
exercised in a single instance for more than 200 
years, and that the sole function of the House of 
Lords—a club of rich men representing great vested 
interests—is in the exercise of a suspensive veto (of 
which the king has been deprived), which is exer- 
cised only till the Commons make up their mind the 
bill shall pass—when the House of Lords always gives 
way, as the condition upon which their continued 
existence rests. So in this country, we retain the 
forms of a republic. We still choose our president 
and the House of Representatives by the people; but 
the real power does not reside in them or in the 
people. It rests with those great “interests” which 
select the majority of the Senate and the judges. 

This being the situation, the sole remedy possible 
is by amendment of the Constitution to make it dem- 
ocratic, and place the selection of these preponder- 
ating bodies in the hands of the people. 

First, the election of senators should be given to 
the people. Even then consolidated wealth will secure 
some of the senators; but it would not be able, as 
now, at all times to count with absolute certainty 
upon a majority of the Senate as its creatures. Five 
times has a bill, proposing such amendment to the 
Constitution, passed the House of Representatives 





by a practically unanimous vote, and each time it has 
been lost in the Senate; but never by a direct vote, 
It has always been disposed of-by the chloroform 
process of referring the bill to a committee, which 
never reports it back, and never will. It is too much 
to expect that the great corporations which contro} 
a majority of the Senate will ever voluntarily trans. 
fer to the people their profitable and secure hold 
upon supreme power by permitting the passage of an 
amendment to elect Senators by the people. The 
only hope is in the alternative plan of amendment, 
authorized by the Constitution, to wit, the call of 4 
Constitutional convention upon the application of 
two-thirds of the States, to wit, thirty States. More 
than that number have already instructed in favor 
of an amendment, to elect Senators by the people. 

It may be recalled here that in the convention of 
1787 Pennsylvania did vote for the election of Sena- 
tors by the people. A strong argument used against 
this was that the farming interest, being the largest, 
would control the House and that the Senate could 
only be given to the commercial interests by making 
its members elective by the Legislatures—which was 
prophetic—though the deciding influence was the 
fear of the small States that if the Senate was elected 
by the people its membership would be based on 
population. 

It is high time that we had a Constitutional con- 
vention, after the lapse of near a century and a 
score of years. The same reasons which have time 
and again caused the individual States to amend 
their Constitutions imperatively require a conven- 
tion to adjust the Constitution of the Union to the 
changed conditions of the times and to transfer to 
the people themselves that control of the government 
which is now exercised for the profit and benefit of 
the “interests.” Those interests, with all the power 
of their money and the large part of the press 
which they own or control, will resist the call of 
such a convention. They will be aided, doubtless, by 
some of the smaller States who may fear a loss of 
their equal representation in the Senate. But in 
truth and justice it may be that there might be 
some modification now in that respect without in- 
jury to the smaller States. There is no longer any 
reason why Delaware, or Nevade, or Rhode Island 
should have as many Senators as New York, or 
Pennsylvania, or Illinois. It would be enough to 
grant to every State having a million of inhabitants 
or less, one Senator, and to allot to each State 
having over one million of inhabitants an additional 
Senator for every million above one million and for 
a fractional part if over three-quarters of a million. 
This, while not putting the Senate frankly on the 
basis of population, would remove the dissatisfac 
tion with the present unjust ratio and would quiet 
the opposition to the admission of new States whose 
area and development entitle them to self-govern- 
ment, but whose population does not entitle them to 
two Senators. 

The election of President is now made by the peo 
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ple, who have captured it, though the Constitution 
did not intend the people should have any choice in 
naming the executive. The dangerous and unsafe 
the narrowly-averted disaster in 1801. But the 
plan adopted in 1787 was changed in consequence of 
method in force still leaves much to be desired. It 
readily lends itself to the choice of a minority candi- 
date. It is an anomaly that 1,100 votes in New 
York (as in 1884) should swing 70 electoral votes 
(35 from one candidate to the other) and thus de- 
cide the result. The consequence is that while, nom- 
inally, any citizen of the republic is eligible to the 
presidency, only citizens of two or three of the larger 
States, with doubtful electoral votes, are in fact 
eligible. All others are barred. For proof of this, 
look at the history of our presidential electors. For 
the first forty years of the Union the presidents were 
confined to two States—Virginia and Massachusetts. 
Then there came a period when the growing West 
required recognition, and Tennessee, Ohio, and New 
York commanded the situation for the next sixteen 
years. The Mexican War gave us a soldier who 
practically represented no State, and was succeeded 
by a New Yorker. Then for the only time in our 
history “off States” had a showing, and Pennsylvania 
and New Hampshire had their innings. Since then 
the successful candidates have been again strictly 
limited to “pivotal States’—New York in the East 
and Illinois, Indiana and Ohio in the West. 

This condition is unsatisfactory. The magnetic 
Blaine from Maine was defeated, as was Bryan from 
Nebraska. Had the former hailed from New York 
and the latter from Illinois, the electoral votes and 
influence of those States would have secured their 
election. 

It would be dangerous, and almost a certain provo- 
cation of civil war, to change the election of Presi- 
dent to a per capita vote by the whole of the Union. 
Then a charge of a fraudulent vote at any precinct 
or voting place, however remote, might affect the 
result; and as frauds would most likely occur in 
those States where the majorities are largest—as in 
Pennsylvania or Texas, Ohio or Georgia—a contest 
would always be certain. Whereas, now, frauds in 
States giving large majorities, unless of great enough 
magnitude to change the electoral vote of the whole 
State, can have no effect. The remedy is, preserving 
the electoral vote system as now, and giving the 
smaller States, as now, the advantage of electoral 
votes to represent their Senators, to divide the elec- 
toral vote of each State according to the popular 
vote for each candidate, giving each his pro rata of 
the electoral vote on that basis, the odd elector being 
apportioned to the candidate having the largest frac- 
tion. Thus in New York, Mr. Blaine would have got- 
ten 17 electoral votes and Mr. Cleveland 18. Other 
States would have also divided, more or less evenly; 
but the result would be that the choice of President 
would no longer be restricted to two or three States, 
as in our past history, and is likely to be always 








the case as long as the whole electoral vote of two 
or three large pivotal States must swing to one side 
or other and determine the result. This change 
would avoid the present evil of large sums being 
spent to carry the solid electoral vote of “pivotal” 
States, for there would cease to be “pivotal” States. 
At the same time this would avoid the open gulf into 
which a per capita ballot by the whole Union would 
lead us. While the electoral vote of a State should 
be divided, pro rata, according to the popular vote 
for each candidate, it is essential that each State 
should vote as one district, since its boundaries are 
unchangeable. To permit the Legislature of each 
State to divide it into electoral districts would simpiy 
open up competiton in the art of gerrymandering. 

By the convention of 1787 the term of the President 
was originally fixed at seven years and he was made 
ineligible for re-election. This was reduced to four 
years by a compromise that he could be re-elected 
without limitation. This was done in the interest 
of those who favored a strong government and a long 
tenur@é Washington imposed a limitation by his ex- 
ample which will not always be binding. An amend- 
ment making the term six years and the president 
ineligible to re-election has long been desired by a 
large portion of the public. Indeed, when the Con- 
stitutional convention of the Union shall assemble, 
as it must do some day, to remodel our Constitution 
to fit it to face the dangers and conform to the 
views of the people of this age, with the aid of our 
experience in the past, it is more than probable that 
the powers of the Executive will be more restricted. 
His powers are now greater than those of any sov- 
ereign in Europe. The real restrictions upon execu- 
tive power at present are not in Constitutional pro- 
visions, but in the Senate and judiciary, which often 
negative the popular will, which he represents more 
accurately than they. 

And now we come to the most important of the 
changes necessary to place the government of the 
Union in the hands of the people. By far the most 
serious defect and danger in the Constitution is the 
appointment of judges for life, subject to con- 
tirmation by the Senate. It is a far more serious 
matter than it was when the convention of 1787 
framed the Constitution. A proposition was made 
in the convention—as we now know from Mr. Madi- 
son’s Journal—that the judges should pass upon 
the constitutionality of acts of Congress. This was 
defeated 5 June, receiving the vote of only two 
States. It was renewed no less than three times, 7. e., 
on 6 June, 21 July, and finally again for the fourth 
time on 15 August; and though it had the powerful 
support of Mr. Madison and Mr. James Wilson, at 
no time did it receive the votes of more than three 
States. On this last occasion (15 August) Mr. 
Mercer thus summed up the thought of the con- 
vention: “ He disapproved of the doctrine, that the 
judges, as expositors of the Constitution, should have 
authority to declare a law void. He thought laws 
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ought to be well and cautiously made, and then to 
be incontrovertible.” 

The subsequent action of the Supreme Court in 
assuming the power to declare acts of Congress un- 
constitutional was without a line in the Constitu- 
tion to authorize it, either expressly or by implica 
tion. The Constitution recited carefully and fully 
the matters over which the courts should have juris- 
diction, and there is nothing, and after the above 
vote four times refusing jurisdiction there could be 
nothing, indicating any power to declare an act of 
Congress unconstitutional and void. 

Had the convention given such power to the courts, 
it certainly would not have left its exercise final and 
unreviewable. It gave the Congress power to over- 
ride the veto of the president, though that veto 
was expressly given, thus showing that in the last 
analysis the will of the people, speaking through 
the legislative power, should govern. Had the con- 
vention supposed the courts would assume such 
power, it would certainly have given Congress some 
review over judicial action and certainly would not 
have made the judges irretrievably beyond “the con- 
sent of the governed” and regardless of the popular 
will by making them appointive, and further cloth- 
ing them with the undemocratic prerogative of tenure 
for life. 

Such power does not exist in any other country 
and never has. It is therefore not essential to our se- 
curity. It is not conferred by the Constitution, but, 
on the contrary, the convention, as we have seen, after 
the fullest debate, four times, on four several days, 
refused by a decisive vote to confer such power. The 
judges not only have never exercised such power in 
England, where there is no written Constitution, but 
they do not exercise it in France, Germany, Austria, 
Denmark, or in any other country, which, like them, 
has a written Constitution. 

A more complete denial of popular control of this 
government could not have been conceived than the 
placing such unreviewable power in the hands of 
men, not elected by the people, and holding office for 
life. The legal-tender act, the financial policy of the 
government, was invalidated by one court and then 
validated by another, after a change in its person- 
nel. Then the income tax, which had been held con- 
stitutional by the court for an hundred years, was 
again so held, and then by a sudden change of vote 
by one judge it was held unconstitutional, nullified 
and set at naught, though it had passed by a nearly 
unanimous vote both houses of Congress, containing 
many lawyers who were the equals if not the su- 
periors of the vacillating judge, and had been ap- 
proved by the President and voiced the will of the 
people. This was all negatived (without any war- 
rant in the Constitution for the court to set aside 
an act of Congress) by the vote of one judge; and 
thus one hundred million dollars, and more, of an- 
nual taxation, was transferred from those most able 
to bear it and placed upon the backs of those who 





already carried more than their fair share of the bur- 
dens of government. Under an untrue assumption 
of authority given by thirty-nine dead men one man 
nullified the action of Congress and the President and 
the will of seventy-five millions of living people, and 
in the thirteen years since has taxed the property 
and labor of the country, by his sole vote, $1,300,000,- 
000, which Congress, in compliance with the public 
will and relying on previous decisions of the court, 
had decreed should be paid out of the excessive in- 
comes of the rich. 

In England one-third af the revenue is derived 
from the superfluities of the very wealthy, by the 
levy of a graduated income tax, and a graduated in- 
heritance tax, increasing the per cent. with the size 
of the income. The same system is in force in al} 
other civilized countries. In not one of them would 
the hereditary monarch venture to veto or de- 
clare null such a tax. In this country alone, the 
people, speaking through their Congress, and with 
the approval of their Executive, cannot put in force 
a single measure of any nature whatever with 
assurance that it shall meet with the ap- 
proval of the courts; and its failure to re 
ceive such approval is fatal, for, unlike the veto of 
the Executive, the unanimous vote of Congress (and 
the income tax came near receiving such vote) can- 
not avail against it. Of what avail shall it be if 
Congress shall conform to the popular demand and 
enact a “Rate Regulation” bill and the President 


shall approve it, if-five lawyers, holding office for liie 
and not elected by the people, shall see fit to destroy 


it, as they did the income tax law? Is such a gov- 
ernment a reasonable one, and can it be longer toler- 
ated after 120 years of experience have demonstrated 
the capacity of the people for self-government? If 
five lawyers can negative the will of 100,000,000 of 
men, then the art of government is reduced to the 
selection of those five lawyers. 

A power without limit, except in the shifting views 
of the court, lies in the construction placed upon the 
Fourteenth Amendment, which passed, as every one 
knows, solely to prevent discrimination against the 
colored race, has been construed by the court to con- 
fer upon it jurisdiction to hold any provision of any 
statute whatever “not due process of law.” This 
draws the whole body of the reserved rights of the 
States into the maelstrom of the Federal courts, 
subject only to such forbearance as the Federal Su- 
preme Court of the day, or in any particular case, 
may see fit to exercise. The limits between State 
and Federal jurisdiction depend upon the views of 
five men at any given time; and we have a govern- 
ment of men and not a government of laws, pre 
scribed beforehand. 

The preservation of the autonomy of the several 
States and of local self-government is essential 
the maintenance of our liberties, which would expire 
in the grasp of a consolidated despotism. Nothing 
can save us from this centripetal force but the 
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speedy repeal of the Fourteenth Amendment or a 
recasting of its language in terms that no future 
court can misinterpret it. 

The vast political power now asserted and exercised 
by the court to set aside public policies, after their 
full determination by Congress, cannot safely be left 
in the hands of any body of men without supervision 
or control by any other authority whatever. If the 
President errs, his mandate expires in four years, 
and his party as well as himself is accountable to the 
people at the ballot-box for his stewardship. If 
members of Congress err, they too must account to 
their constituents. But the Federal judiciary hold 
for life, and though popular sentiment should change 
the entire personnel of the other two great depart- 
ments of government, a whole generation must pass 
away before the people could get control of the ju- 
diciary, which possesses an irresponsible and unre- 
stricted veto upon the action of the other depart- 
ments—irresponsible because impeachment has_be- 
come impossible, and if it were possible it could not 
be invoked as to erroneous decisions, unless corrup- 
tion were shown. 

The control of the policy of government is thus not 
in the hands of the people, but in the power of a 
small body of men not chosen by the people, and hold- 
ing for life. In many cases which might be men- 
tioned, had the court been elective, men not biased 
in favor of colossal wealth would have filled more 
seats upon the bench, and if there had been such de- 
cision as in the income tax case, long ere this, under 
the tenure of a term of years, new incumbents would 
have been chosen, who, returning to the former line 
of decisions, would have upheld the right of Congress 
to control the financial policy of the government in 
accordance with the will of the people of this day 
and age, and not according to the shifting views 
which the court has imputed to language used by 
the majority of the fifty-five men who met in Phila- 
delphia in 1787. Such methods of controlling the 
policy of a government are no whit more tolerable 
than the conduct of the augurs of old who gave the 
permission for peace or war, for battle or other pub- 
lic movements, by declaring from the flight of birds, 
the inspection of the entrails of fowls, or other 
equally wise devices, that the omens were lucky or 
unlucky—the rules of such divination being in their 
own breasts and hence their decisions beyond remedy. 

It may be that this power in the courts, however 
illegally grasped originally, has been too long ac- 
quiesced in to be now questioned. If so, the only 
temedy which can be applied is to make the judges 
elective, and for a term of years, for no people can 
permit its will to be denied, and its destinies shaped, 
by men it did not choose, and over whose conduct it 
has no control, by reason of its having no power to 
change them and select other agents at the close of 
a fixed term. 

Every Federal judgeship below the Supreme Court 





ean be abolished by an act of Congress, since the 
power which creates a Federal district or circuit 
ean abolish it at will. If Congress can abolish one, 
if can abolish all. Several districts have from time 
to time been abolished, notably two in 1801; and 
we know that the sixteen circuit judges created by 
the Judiciary Act of 1801 were abolished eighteen 
months later. . 

It is true that under the stress of a great public 
sentiment every United States district and circuit 
judge can be legislated out of office by a simple act 
of Congress, and a new system recreated with new 
judges. It is also true, as has been pointed out by 
distinguiushed lawyers, that while the Supreme 
Court cannot be thus abolished, it exercises its ap- 
pellate functions “with such exceptions and under 
such regulations as Congress shall make” (Const. 
Art. III, sec. 2), and as Congress enacted the Judi- 
ciary Act of 1789, it has often amended it, and can 
repeal it. Judge Marshall recognized this in Mar- 
bury v. Madison, in which case in an obiter opinion 
he had asserted the power to declare an act of Con- 
gress unconsitutional, for he wound up by refusing: 
the logical result, the issuing of the mandamus 
sought, because Congress had not conferred jurisdic- 
tion upon the Supreme Court to issue it. 

In 1831 the attempt was made to repeal section 25 
of the Judiciary Act of 1789, by virtue of which 
writs of error lay to the State Supreme Courts in cer- 
tain cases. Though the section was not repealed, 
the repeal was supported and voted for by both 
Henry Clay, James K. Polk, and other leaders of both 
of the great parties of that day. But what is needed 
is not the exercise of these powers which Congress 
undoubtedly possesses and in an emergency will ex- 
ercise, but a constitutional revision by which the 
Federal judges, like other public servants, shall be 
chosen by the people for a term of years. 

It may be said that the Federal judges are now in 
office for life and it would be unjust to dispossess 
them. So it was with the State judges in each 
State when it changed from life judges to judges 
elected by the people; but that did not stay the hand 
of a much-needed reform. 

It must be remembered that when our Federal 
Constitution was adopted in 1787, in only one State 
was the governor elected by the people, and the 
judges in none, and that in most, if not all, the 
States, the Legislature, especially the Senate branch, 
was chosen by a restricted suffrage. The school- 
master was not abroad in the land, the masses were 
illerate and government by the people was a new ex- 
periment and property-holders were afraid of it. The 
danger to property rights did not come then, as now, 
from the other direction—from the corporations and 
others holding vast accumulations of capital and by 
its power threatening to crush those owning modest 
estates. 

In the State governments the conditions existing in 
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1787 have long since been changed. In all the States 
the governor and the members of both branches of 
the Legislature have long since been made elective 
by manhood suffrage. In all the forty-five States 
save four (Delaware, Massachusetts, New Mampshire 
and Rhode Island), the judges now hold for a term 
of years, and in three of these they are removable 
(as in England) upon a majority vote of the Legis- 
lature, thus preserving a supervision of their con- 
duct which is utterly lacking as to the Federal judi- 
ciary. In Rhode Island the judges were thus 
dropped summarily, once, when they had held an act 
of the Legislature invalid. In thirty-three States 
the judges are elected by the people, in five States 
by the Legislature, and in seven States they are ap- 
pointed by the Governor with the consent of the 
Senate. Even in England the judges hold office sub- 
ject to removal upon the vote of a bare majority in 
Parliament—though there the judges have never as- 
serted any power to set aside an act of Parliament. 
There the will of the people, when expressed through 
their representatives in Parliament, is final. The 
King cannot veto it, and no judge has ever dreamed 
he had power to set it aside. 

There are those who believe and have asserted that 
corporate wealth can exert such influence that even 
if judges are not actually selected by the great corpo- 
rations, no judge can take his seat upon the Federal 
bench if his nomination and confirmation are op- 
posed by the allied plutocracy. It has never been 
charged that such judges are corruptly influenced. 
But the passage of a judge from the bar to the bench 
does not necessarily destroy his prejudices or his pre- 
dilections. If they go upon the bench knowing that 
this potent influence if not used for them, at least 
withheld its opposition to their appointment, or their 
confirmation, and usually with a natural and per- 
haps unconscious bias from having spent their lives 
at the bar in advocacy of corporate claims, this will 
unconsciously, but effectively, be reflected in the de- 
cisions they make. Having attempted as lawyers to 
persuade courts to view debated questions from the 
standpoint of aggregated wealth, they often end by 
believing sincerely in the correctness of such views, 
and not unnaturally put them in force when in turn 
they themselves ascend the bench. This trend in 
Federal decisions has been pronounced. Then, ‘too, 
incumbents of seats upon the Federal circuit and dis- 
trict bench cannot be oblivious to the influence which 
procures promotion; and how fatal to confirmation 
by the plutocratic majority in the Senate will be the 
expression of any judicial views not in accordance 
with the “safe, sane and sound” predominance of 
wealth. 

As far back as 1820, Mr. Jefferson had discovered 
the “sapping and mining,” as he termed it, of the 
life-tenure, appointive Federal judiciary, owing no 
gratitude to the people for their appointment and 
fearing no inconvenience from their conduct, how- 
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ever arbitrary, in the discharge of such office. In 
short, they possess the autocratic power of absolute 
irresponsibility. “Step by step, one goes very far,” 
says the French proverb. This is is true of the Fed- 
eral judiciary. Compare their jurisdiction in 180], 
when Marshall ascended the bench, and their juris. 
diction in 1906. ~The Constitution has been remade 
and rewritten by the judicial glosses put upon it. 
Had it been understood in 1787 to mean what it is 
construed to mean to-day, it is safe to say that not 
a single State would have ratified it. 

An elective judiciary is less partisan, for in many 
States half the judges are habitually taken from each 
party, and very often in other States the same men 
are nominated by both parties, as notably the recent 
selection by a Republican convention of a Democratic 
successor to Judge Parker. The organs of plutoc. 
racy have asserted that in one State the elective 
judges are selected by the party boss. But they for. 
get that if that is true, he must in such a condition 
of affairs name the governor too, and through the 
governor he would select the appointive judges If 
the people are to be trusted to select the Executive 
and the Legislature, they are fit to select the judges, 
The people are wiser than the appointing power 
which, viewing judgeships as patronage, has with 
scarcely an exception filled the Federal bench with 
appointees of its own party. Public opinion, which 
is the corner-stone of free government, has no place 
in the selection or supervision of the judicial augurs 
who assume power to set aside the will of the peo- 
ple when declared by Congress and the Executive. 
Whatever their method of divination, equally with 
the augurs of old they are a law to themselves and 
control events. 

As was said by a great lawyer lately deceased, 
Judge Seymour D. Thompson, in 1891 (25 Am. Law 
Review, 288): “If the proposition to make the Fed- 
eral judiciary elective instead of appointive is once 
sediously discussed before the people, nothing cun 
sioy the growth of that sentiment, and it is almoxt 
certain that every session of the Federal Suprewe 
Court will furnish material to stimulate that 
growth.” 

Great aggregations of wealth know their own in 
terests, and it is very certain that there is no re 
form and no constitutional amendment that they 
will oppose more bitterly than this. What, then, is 
the interest of all others in regard to it? 

Another undemocratic feature of the Constitution 
is that which requires all Federal officials to be ap- 
pointed by the President or heads of departments. 
This is a great evil. Overwhelming necessity has 
compelled the enactment of the civil service law, 
which has protected many thousands of minor offt- 
cials. But there has been no relief as to the 75,000 
postmasters. When the Constitution was adopted 
there were only 75 postmasters, and it was conten- 





plated that the President or Postmaster-General 
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would really appoint. But this Constitutional pro- 
yision is a dead letter. The selection of this army 
of 75,000 postmasters, in a large majority of cases, 
js made by neither, but in the unconstitutional mode 
ot selection by senator, member of the house, or a 
political boss. There is no reason why Congress 
should not be empowered by amen 2..t to authorize 
the department to lay off the territory patronizing 
each post-office as a district in which an election 
shall be held once in four years, at the time a mem- 
ber of Congress is chosen, and by the same ina- 
chinery, the officer giving bond and being subiect to 
the same supervision as now. Thus the people of 
each locality will get the postmaster they prefer, 
irrespective of the general result in the Unicn, re- 
lieving the department at Washington of much call 
upon its time, which can be used for the public in- 
terest in some better way; and, besides, it will re- 
move from the election of President and members of 
Congress considerations of public patronage. Elec- 
tions will then more largely turn upon the great 
issues as to matters of public policy. 

Another obstruction to the effective operation of 
the popular will is the fact that, though Congress- 
men are elected in November, they do not take their 
seats (unless there is a called session) for thirteen 
months, and in the meantime the old Congress, whose 
policy may have been repudiated at the polls, sits 
and legislates in any event till 4th March following. 
This surely needs amendment, waich fortunately can 
be done by statute. In England, France and other 
countries the old Parliament ceases before the elec- 
tion, and the new Assembly meets at once and puts 
the popular will into law. 

In thus discussing the defects of the Federal Con- 
stitution I have but exercised the right of the hum- 
blest citizen. Few will deny that defects exist. I[ 
have indicated what, in my opinion, are the remedies. 
As to this, many will differ. If better can be found, 
let us adopt them. But could the matter be more 
appropriately discussed than on the spot where the 
original Constitution was debated? 

For my part, I believe in popular government. 
The remedy for the halting, half-way popular gov- 
ernment which we have is more democarcy. When 
some one observed to Mr. Gladstone that the “ peo- 
ple are not always right,” he replied, “ No; but they 
are rarely wrong.” When they are wrong, their in- 
telligence and their interests combine to make them 
correct the wrong. But when rulers, whether Kings, 
or life judges, or great corporations, commit an error 
against the interest of the masses, there is no such 
certainty of correction. 

The growth of this country in population and in 
material wealth has made it the marvel of the ages. 


“ But what avail the plow or sail, 
Or land or life, if freedom fail?” 


The government and the destinies of a great people 
should always be kept in their own hands. 





Expressions Which Are Not Defamatory. 


It is familiar law that in an action for slander 
the defendant may prove circumstances which made 
it clear at the time that the words were not used by 
him in their ordinary signification, and that ex- 
pressions like “ thief,’ “rogue,” and “ pickpocket,” 
will not support an action if they were used merely 
as vague terms of general abuse, and mean nothing 
more than “rascal” or “scoundrel.” The case of 
Agnew vy. The British Legal Life Assurance Co., de- 
cided by the Court of Session on the 24th of Janu- 
ary, carries the matter a little further. The de- 
fendant was said to have called the plaintiff “the 
greatest liar and fraud that ever came into Green- 
ock.” The court came to the conclusion that these 
words were not slanderous. The Lord President 
said: “It is perfectly true that to accuse a man of 
committing a fraud is a slander; but if slang is 
used, it must be taken according to its ordinary 
meaning. Here it is nothing else than slang, and 
calling a man a fraud does not mean that he has 
committed a fraud. All that is meant is that he is 
not nearly so good as he pretends to be, and it may 
be that in a great many walks of life a man’may be 
called a fraud—e. g., with reference to his preten- 
sions even to play a game well, or to be an authority 
on a certain branch of knowledge. And I have no 
doubt whatever, knowing the English language as it 
is used—and a judge is entitled to make use of such 
knowledge—that the ordinary slang does not mean 
that the person has committed a fraud in the legal 
sense of the term. Therefore, to call a man a liar 
and a fraud is not slanderous. It is abusive lan- 
guage which may or may not be deserved, but it is 
not slanderous.” We do not think that this decision 
is open to objection. It is founded upon the propo- 
sition that the courts have no right to be ignorant 
of the meaning of current phrases which every one- 
else understands.—Solicitors’ Journal (London). 
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Remedies for Graft. 

One need not be an alarmist to be convinced that 
the existing order, in both official life and in pri- 
vate affairs, is unfortunate. To say, however, that 
all public officials are unworthy and corrupt would 
be both pessimistic and untrue. To say, too, that 
the busy man of affairs will hesitate at nothing to 
secure his ends, would be unfair and misleading in 
a vast majority of cases. 

Nevertheless, the commercial spirit has obtained 
such a firm hold upon the life of our people, and 
tne desire to get fabulously rich at an early period 
of one’s existence is so strong, that there seems to 
be no immediate escape from the strenuousness of 
the natural consequences which flow therefrom. 

One need only to recall the ewpose of monumental 
frauds in the conduct of life insurance companies 
now going on, and the presence of official corruption 
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in such cities as Philadelphia, St. Louis and Mil- 
waukee, to be thrice convinced of the truth of our 
main contention, and of the need of the application 
of some radical remedies to the present-day condi- 
tions. 

Undoubtedly, the prevalence of graft, which has 
been defined by President Jordan of Leland Stanford 
University, as “the use of authority to extort 
money,” is due to a number of causes. Is not the 
primary cause, however, to found in the desire for 
influence and power, and the belief that vast wealth 
will secure it? And are we not, as a nation, largely 
to blame for granting or conceding to wealth such 
coveted power? 

This very desire for money makes it easy to 
“touch” the average public servant, and this same 
desire for money will induce the agents and serv- 
ants of corporations to attempt to secure dishonest 
advantages from our public servants. It is within 
the experience of the writer that when any proposi- 
tion was made to the voting masses, collectively or 
as individuals, the very first question propounded 
was, “ What is there in it for me?” If the reply was, 
“Nothing,” or the assurance of the honest adminis- 
tration of affairs, the questioner and his fellows 
would turn away in disgust, often with a skeptical 
air, and always with a dissatisfied feeling upper- 
most in their general demeanor. The question itself 
is, in most cases, the expression of greedy, selfish 
and dishonest motives. It accentuates the commer- 
It rarely comes from an honest heart or 


cial spirit. 
a loyal motive. 

Of course, the answer to this question is too often 
a reply that is as dishonest as the question itself. 
When this is so, corruption in public and private 


life is almost certain to follow. The fact that intel- 
ligent and thoughtful citizens have been too lax in 
the bestowal of confidence on those whom they woul: 
have serve them, either in public or private busi- 
ness ventures, has made possible the successful ad- 
ministration of graft. And this very indifference 
has reduced all virtue to a very low plane. However 
unwilling the great majority may be to accept lead- 
ership from the immaculate few, the fact cannot be 
gainsaid that the same “few” absolutely worthy 
citizens exert a silent influence on the whole mass, 
an influence for good, which is simply all-powerful. 

How to improve the present situation in the exist- 
ing social order should be the concern of all good 
citizens. Must we not, as the very first step to im- 
proved social conditions, discount all mere wealth as 
a means of power? And must not this sentiment 
_ come to the consciousness, not of the individual, 
merely, but to the entire people, as such? Money 
is not power in the fair and honest interpretation 
of the term. And this fact must be brought home 
to the consciousness of all. Is it not essential, there: 
fore, to the accomplishment of any substantial im- 
provement in the affairs of our individual and na- 





tional life, to arouse to definite action all the dor. 
mant activities which make for an healthy public 
opinion? How can any real progress be made in a 
representative form of government without the active 
and interested contact of all the forces which make 
individuals and nations better and wiser? And is 
not this pre-eminently true where public opinion 
comes from so many sources and in so many different 
ways—from the pulpit and the rostrum, from the 
pen and the press, from the camp-meeting and the 
mass-meeting, and from the multitude of other quar- 
ters which are easily recognizable by all intelligent 
persons ? 

No mere aristocracy of wealth should be tolerated 
as a condition precedent to real power, nor should 
such an aristocracy be encouraged in a true dem- 
ocracy as necessary to such power. Let us hope that 
knowledge, and virtue, and integrity are the ele- 
ments which go to make for power. Combined, ought 
they not to stand as the true test for pre-eminent 
power? Such, it seems must be the ultimate outcome 
in a government such as is our own. 

Sooner or later,—God speed the day,—the rubbish 
which has gathered around the schemes of dishonest 
and unscrupulous politicians, will be a thing of the 
past, and with them the cruel and relentless methods 
employed by business men will have to undergo the 
searchlight of honest and unprejudiced investigation, 
Then will follow the concurrent judgment of the peo- 
ple themselves. Nor is this all. 

Those who undertake to obtain dishonest advant- 
ages through the opportunities which legislative 
halls offer to the unscrupulous, must be. brought 
promptly to book, not as a warning to others, merely, 
but as a just punishment for evil-doing, attempted or 
performed. No mere social or financial position 
should be the slightest guaranty for immunity from 
adequate punishment. No respecter of persons can be 
tolerated. So far, however, in this country, there has 
been almost too much deference shown to some persons 
accused of crime by the powers that are in official 
life. It is unfortunate for the best that honest gov- 
ernment can give that this is so. The awakened in- 
terest of the too indifferent public can do much to 
correct this. Certainty of punishment, in all cases of 
crime clearly proved, is necessary to the preservation 
of the social order in its best form. 

A political or economical condition in any country 
which permits the massing of great wealth in the 
hands of the comparatively few is inimical to the 
greatest peace and prosperity of its people, and par- 
ticularly, to a truly representative government. And 
a country which encourages the accumulation of vast 
fortunes by a few individuals is building for its own 
ultimate subjugation. This is always true. And 
this fact leads, or misleads, many individuals, in 
the quest of great power, into the highways and by- 
ways of certain defeat. 

It is impossible to escape the conviction that the 
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person who receives for his alleged services fifty 
thousand or one hundred thousand dollars annually, 
is receiving more than he is worth, more than he 
earns, and is receiving, in part, what justly belongs 
to others. Fabulous salaries and incomes are for- 
eign to the true conditions of a democracy. And 
those who have them are always domineering, often 
arbitrary, and frequently despotic. If this condition 
did not exist the use of money for unholy power 
would be far more rare than at present, It is not 
to be understood that there is any opprobrium at- 
taches to the desire to be a thrifty person. This is 
both laudable and proper. The purpose should al- 
ways be to be financially independent and self-sup- 
porting. No fault can be found with such a worthy 
purpose. But the desire to be fabulously wealthy is 
a sort of insanity which tends to an aristocracy of 
wealth, begets untoward notions of power, makes the 
would-be possessor of such wealth domineering and 
cruel, and is un-American and not democratic. More- 
over, it tends to discourage ambitious effort and 
strangles the hope of youth and early manhood. 

Of course, no really effective cure of the graft evil 
can come so long as respectable society, so-called, 
treats the offense in a light and flippant manner. Cer- 
tain it is that the commercial spirit has regarded 
graft as right, or practically right, so long as the 
guilty parties are not caught. Relief from this con- 
dition cannot be effective so long as public opinion is 
back of such a view. 

It is possible to be rid of graft if the public so 
wills. It is of the first importance to create and 
maintain a healthy opinion among all of our citizens. 
To treat graft as anything less than a serious crim? 
will not flow from a healthy public opinion. Prompt 
and adequate punishment of those guilty of graft, 
no matter from what walk or station in life, is also 
essential to the obliteration of the evil. This was 
recognized by Governor Folk, of Missouri, when pros- 
ecuting attorney of St. Louis. His work among the 
boodlers there was worthy of the highest commenda- 
tio. The selection of public servants, outside of 
purely clerical positions, from such citizens who have 
no desire to advance their material interests, and who 
would consent to accept office for the public good, 
solely, will also conduce to the impossibility of graft 
in official life. This last suggestion must not be con- 
strued with irony. It is the assumption by many of 
our citizens that “no good can come out of Naza- 
reth,” that has made possible the thrusting of power 
into the hands of unworthy citizens. 

No doubt the present almost universal awakening 
among all classes will bring to us better conditions 
and render graft less common. The signs on the 
wall indicate that. And it is confidently believed 
that the beginning of improved conditions in both 
business life and public office is already in sight. It 
does not take an optimist to discover this. 

DUANE MOWRY. 








































































































Milwaukee, Wis., May, 1906. 











Rew Books and Rew ditions. 
The Wire Tappers. By Arthur Stringer. Boston; 

Little, Brown & Co., 1906. 

As a vivid and intimate study of one phase of crim- 
inal life in a great city, Mr. Stringer’s latest work 
of fiction is something to be remembered. The plot, 
which is both ingenious and absorbing, deals with an 
electrical inventor and a beautiful girl of English 
birth, both of whom become for a time associated 
with a scoundrel who attempts, by wire tapping, to 
defraud New York pool rooms. The chief value of 
the story is in its excitement and quick action, by 
which perils and adventures crowd upon each other; 
but it is also interesting in its characterization. 
Money getting and the greed of it are developed in 
the nature of the man by the contemplation of the 
ease with which “big money” is made, and the 
heroine’s whole efforts are spent in extricating both 
from the network of perils and temptations in which 
circumstances have placed them. “The Wire Tap- 
pers” is a fresh and unhackneyed story of the sort 
to make the jaded reader sit up and take notice, 
and its poolroom and sporting technique are remark- 
ably true to life. 


The District Attorney. By William Sage. 

Little, Brown & Co., 1906. 

The author of “Robert Tournay,” has here given 
us a fine story of contemporaneous life. We are 
told that eight years of the author’s life were spent 
in the office of one of the largest banking firms in 
Wall street, and that the book embodies not a few 
actual experiences. It deals with political and 
financial life at the present time, and gives a vivid 
pen picture of Samuel Haviland, the father of the 
hero of the story and the head of a powerful trust. 
The son is animated by high ideals, which clash with 
those of his sordid parent, resulting in many com- 
plications. The plot is well conceived and skillfully 
developed, and the whole story one to be read and 
remembered. 


Boston; 
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Liability of Insurance Companies for Dam- 
ages by Earthquake. 

The recital in the Act 19 Car. 2, c. 3, for re- 
building London after the great fire—“the City of 
London, renowned for trade and commerce through- 
out the world, by reason of a most dreadful fire lately 
happening therein, was for the most part thereof 
burnt down and destroyed within the compass of a 
few days, and now lies buried in its own ruins”—gives 
a vivid description of ruin and devastation like that 
which has been caused by earthquake and fire in 
San Francisco. And a glance through the sections 
of the act to which we have referred will give some 
idea of the delicate and difficult questions of law 
which must be encountered in the rebuilding of a 
great city which has been destroyed by fire. In the 
case of premises which were occupied for business 
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purposes, the owner, if he is able to meet the ex- 
pense, is anxious to begin rebuilding at once, but it 
is no easy task for those in authority to set out the 
boundaries of every house with its appurtenances. 
The municipality, on the other hand, think that an 
opportunity has arisen for widening and improving 
narrow and defective streets or passages, and for the 
enforcement of new regulations for the prevention of 
fire. Power must be obtained for the purchase or 
compulsory acquisition of land. Questions of light 
and air must be dealt with in a summafy manner. 
The law of real property was found to be cumbersome 
even in the reign of Charles the Second, and the 
Legislature, anticipating the procedure now adopted 
by our Commercial Court, enacted that controversies 
as to the estates or interests in land taken or used 
by the corporation should be determined by the 
judges of the superior courts “in a summary way or 
proceeding, without the formalities or ordinary course 
of proceeding used in any of the said courts.” There 
has recently been much discussion aas to the liability 
of fire insurance companies for the damage done in 
San Francisco. It does not appear that any com- 
pany insures against earthquake, and in some of 
the foreign tompanies’ policies there is a clause that 
damage resulting from earthquake will not be made 
good. In addition, the policies of the British offices 
contain the following clause: “If a building, or 
any part thereof, fall or became untenantable, ex- 
cept as the result of fire, all insurance by this policy 
on such building or its contents shall immediately 
cease.” The American conditions of insurance con- 
tain a similar provision. It might, therefore, be 
contended that where a building or part of a build- 
ing collapsed and then took fire, the insurance 
companies were not liable; but that houses which 
remained standing and were ultimately destroyed 
by fire will be considered to have a claim on the 
companies. We should not be surprised if this 
question were reserved for the determination of the 
American or English courts, but it is probable that 
most of the claims arising out of this terrible calam- 
ity will be settled without litigation—Solicitors’ 
Journal (London). 





3:03 


Xegal Actes. 

Permanent organization of the recently formed 
Lawyers’ Association of Chicago was effected at a 
meeting held in Judge Chetlain’s court room in Fort 
Dearborn building, and these officers were elected: 
President, Henry E. Murphy; Vice Presidents, 
George Remus, Edwin J. Harvey, Newton Wyeth, 
Moses D. Brown; Secretary, Simon P. Gary; Treas- 
urer, C. L. Cassiday. The association is composed 
of attorneys who are not members of the Chicago 
Bar Association. 

Sir George Lewis’ views on the subject of divorce 
are well known. He communicated them to the Law 
Times in an interview which we had the pleasure of 





—— 
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publishing ten or tweleve years ago, and he has just 
been talking on the same topic to the representatiye 
of a morning contemporary. Sir George, as might 
be expected, agrees “in all respects” with the re 
cent criticism of the president of the divorce dj. 
vision. He is very strongly opposed to what he 
calls the “detestable judicial separation,” under 
which a wife “can be degraded for the offense of 
her husband to live judicially separate from him, 
without any prospect of ever being able to marry 
again during his lifetime.” At the date at which 
Sir George Lewis addressed the readers of the Law 
‘limes, he was an advocate for granting a divorce 
to a wife for adultery committed by her husband in 
her home or under disgraceful circumstances. He 
has advanced beyond that position, and now main- 
tains “that adultery alone committed by the hus 
band should entitle the wife to a divorce.” Further, 
it is the opinion of Sir George that a woman ought 
to be entitled to a divorce for actual cruelty, or 
cruelty endangering life; for desertion without rea- 
sonable excuse for two years and upwards; upon 
the conviction and sentence of her husband to a term 
of five years’ penal servitude and upwards for crime; 
and that either party should be entitled to a divorce 
on proof of incurable insanity which has existed for 
two years. These are all admirable suggestions, and 
to all of them effect should be given in any ameni- 
ment of the divorce law. The criticism of the 
learned president ought to further the task of the re 
formers.—Law Times (London). 
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Among the Late Decisions. 

A state statute of limitations is held, in Rankiny. 
Barton (Advance Sheets U. S. 29), not to begin to 
run against the right to enforce the individuality of 
stockholders in a national bank until the amount of 
such liability has been ascertained and assessed hy 
the Comptroller of the Currency. 


The fact that each member is entitled to trade out 
the amount he has paid in whenever he chooses to 
withdraw from the club is held, in People v. Me 
Phee ([Mich.] 69 L. R. A. 505), not to prevent a suit 
club, which is a scheme by which a certain number 
of persons pay a small sum per week and choose by 
lot each week one of the number who shall receive & 
suit of clothes worth much more than such weekly 
payment, upon receipt of which he ceases to be § 
member of the club, from being a lottery. 


The right of the legislature to provide for the 
valuation and assessment of the property of railway 
companies by one assessing body, and for ascertaining 
the value of the whole of such property of any ome 
railway corporation subject to taxation in the state a 
a unit, or as an entirety, and to distribute the value 
as thus found over the main line or track of such 
railway company, and to the different taxing dit 
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tricts, municipalities, etc., on a mileage basis, is sus- 
tained in State ex rel. Morton v. Back ([Neb.] 69 
L. R. A. 447). An elaborate note to these cases re- 
yiews all the other authorities on the situs, for tax- 
ing purposes, of tangible personal property of 
domestic corporations in the United States. 


The owner of a wagon, seated beside the driver, 
who he employs, is held, in Markowitz v. Metropol- 
itan Street R. Co. ([Mo.] 69 L. R. A. 389), to be 
chargeable with the driver’s negligence in attempt- 
ing to cross a street car track in front of an ap- 
proaching car which is in plain view. 


An ophthalmologist, who prefixes to his name the 
letters “Dr.” on his sign, and on notices in which he 
undertakes to correct certain diseased conditions by 
the fitting of glasses to the eyes, is held, in State v. 
Yegge ({S. D.] 69 L. R. A. 504), to come within the 
terms of a statute providing that, when a person shall 
append the title “Dr.” in a medical sense to his name, 
he shall be regarded as practising medicine within 
the meaning of a statute which requires a license 


as a condition precedent to doing so. P 


A statute making all the property of corporations 
engaged in maritime commerce or navigation tax- 
able only at the place designated in their charters 
as their general office for business is held, in Teagan 
Transp. Co. v. Board of Assessors ([Mich.] 69 L. R. 
A. 431) to violate a constitutional provision requir- 
ing a uniform rate of taxation. 


A fair occupying 75 or 80 feet in width and 4 
blocks in length of an important business street in 
a city, and consisting of numerous tents inclosing 
shows and exhibitions, in front of which are sta- 
tioned men blowing horns and talking through mega- 
phones, together with various other stands, booths, 
Ferris wheels, merry-go-rounds, ete., which is per- 
mitted by the authorities to be maintained on the 
street for a week, is held, in Augusta v. Reynolds 
(Ga.), 69 L. R. A. 564, to be a publié nuisance. 


Surface waters which, by natural drainage, collect 
in a natural basin and depression upon the premises 
of a dominant tenement, and escape therefrom only 
by percolation or evaporation, forming thereby a 
lake or pond, permanent in its character, are held, 
in Davis v. Fry ([Okla.] 69 L. R. A. 460), to lose the 
character of surface waters when so collected, so 
that they may not, by artificial means, other than 
that incident to the cultivation of the soil, be drained 
to the damage of a servient tenement without lia- 
bility for such acts. 


A farmer who supports his family from the pro- 
ducts of the farm, and for many years has sold his 
surplus in a neighboring town, is held, in Allen v. 
Com. (Mass.), 69 L. R. A. 599, to have an estab- 
lished business within the meaning of a statute au- 
thorizing the construction of a water-supply reser- 








voir upon the site of the town, and providing com- 
pensation for any established business thereby de- 
stroyed, although he has no regular route or cus- 
tomers, or anything in the nature of good will. 


A married woman who, with her husband, enters 
into an oral contract for the sale of their homestead, 
under which the purchaser takes possession, and pays 
the purchase price, and makes valuable improve- 
ments, all of which is done with the full knowledge 
and consent of the wife, is held, in Grice v. Wood- 
worth (Idaho), 69 L. R. A, 584, to be estopped to 
set up the invalidity of the contract in defense of 
an action to compel specific performance thereof. 


Parol evidence to show that one who signed a 
memorandum for the sale of goods necessary to 
satisfy the statute of frauds acted as agent for the 
one who is seeking to enforce the contract, so as to 
permit him to maintain the action, is held, in Usher 
v. Daniels (N. H.), 69 L. R. A. 629, to be admissible. 


A commission merchant to whom grain is con- 
signed to be sold on commission, who purchases such 
grain after close of business hours at the highest 
price of the day upon the board of trade, and subse- 
quently resells it at an advance, is held, in State v. 
Edwards (Minn.), 69 L. R. A. 667, to be bound to ae- 
count to the consignor for the profit thus made. 


Singling out the milk business in the city of New 
York as a proper subject for regulation is held, in 
New York ex rel. Lieberman v. Van de Carr, Ad- 
vance Sheets, U. S, 1905, 144, not to deny the equal 
protection of the laws, where all milk dealers in the 
city are equally affected by such regulation. 


Due process of law is held, in Union Refrigerator 
Transit Co. v. Kentucky, (Advance Sheets U. S. 36), 
to be denied a Kentucky corporation by a tax as- 
sessed under the authority of a Kentucky statute up. 
on its rolling stock permanently located in other 
states and employed there in the prosecution of its 
business. 


A trespass committed upon a guest in a hotel by 
a servant of the proprietor, whether actively en- 
gaged in the discharge of his duties at the time or 
not, is held, in Clancy v. Barker (Neb.), 69 L. R, A. 
642, to be a breach of the implied undertaking that 
the guest shall be treated with due consideration 
for his comfort and safety, for which the proprietor 
is liable in damages. A note to this case reviews the 
other authorities on liability of innkeepér “for in- 
jury to guest by servant. 


Insurance companies doing business in Iowa are 
held, in Carroll v. Greenwich Ins. Co., Advance 
Sheets, U. S, 1905, 66, not to be deprived of their 
rights under U. S. Const. 14th Amend., by Iowa Code 
1897, sec. 1754, making it unlawful for them, or 
their officers, agents, or employees to make or enter 
into any combination or agreement relating to the 





158 


THE ALBANY LAW JOURNAL. 





a 





rates to be charged, the amount of commission to 
be allowed agents, or the manner of transacting their 
business within the State, in the absence of any ju- 
dicial construction of such statute as having any 
other than the single object to insure competition. 


That an innkeeper is not liable for an injury in- 
flicted upon a guest in his hotel by a servant who 
was not at the time of the injury acting within the 
apparent or actual scope of his employment is de- 
clared in Clancy v. Barker (C, C. App. 8th C.), 69 
L. R. A. 653, 


The liability of a municipal corporation for in- 
juries to a traveler upon a sidewalk through the 
fall of a billboard insecurely placed by an abutting 
owner upon his own property near the edge of the 
street is denied in Temby v. Ishpeming (Mich.), 69 
L. R. A. 618, 


The right of the United States, under the Federal 
Constitution, to exact the license tax prescribed by 
the internal revenue laws for dealers in intoxicating 
liquors, from the dispensing and selling agents of a 
State which, in the exercise of its sovereign power, 
has taken charge of the business of selling such 
liquors, is sustained in South Carolina v. United 
States, Advance Sheets, U. S. 1905, 110. 


The exaction, by a State, of a license fee from a 
person engaged in selling intoxicating liquors, over 
a bar, on board a ferry boat employed in interstate 
commerce, is held in Foppiano v, Speed, Advance 
Sheets, U. S. 1905, 138, to be authorized by the Wil- 
son act of August 8, 1890, subjecting to State laws 
enacted in the exercise of the police power all intoxi- 
cating liquors arriving in the State. 


Permission to use a stairway erected on the out- 
side of a building for ingress and egress to and from 
the second story of another building, in considera- 
tion that the owners of the latter building will per- 
mit the owner of the other one to erect a porch on 
a 5-foot strip of a vacant lot adjoining the back end 
of his building, is held, in Howes v. Barmon (Idaho), 
69 L. R. A, 568, not to amount to the grant of an 
easement, but to constitute a license only, revocable 
by the licensor. 


The leaving of surface supports is held, in Youg- 
hiogheny River Coal Co. v. Allegheny Nat. Bank 
(Pa.), 69 L. R. A. 637, not to be within a provision 
in a sale by the owner of coal in place of the vein, 
which is held subject to the duty of supporting the 
surface, by which he undertakes to indemnify the 
purchaser for any damage which may result to the 
surface “by reason of the skillful and careful min- 
ing and taking away of the coal,” the words being 
held to refer solely to the manner of working the 
vein. . 

Municipal ordinances requiring all garbage and 
other refuse matter to be delivered at a specified 
crematory or reduction plant, there to be cremated 
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or destroyed at the expense of the person, company, 
or corporation conveying the same, are held, in Calj- 
fornia Reduction Co. v. Sanitary Reduction Works, 
Advance Sheets, U. S. 1905, 100, not to be invalid ay 
taking private property for public use without com. 
pensation, even if some of the substances so de 
stroyed may have some elements of value. 


An ordinance conferring on_a city contractor the 
exclusive right to collect and dispose of garbage is 
held, in Gardner v. Michigan, Advance Sheets, U. §, 
1905, 106, not to be invalid so far as it relates to 
the refuse from the tables of hotels, as depriving the 
owner of his property without compensation, 
although such refuse may be valuable aas food for 
swine, or for the manufacture of merchantable grease, 
or other products. 


Where a complaint is definite and uncertain be 
cause the pleader has confused the elements of ordi- 
nary negligence with gross negligence, and the at 
tention of the trial court is called thereto, it is held, 
in Rideout v. Winnebago Traction Co. (Wis.), 69 
L. R. A. 601, that the court should compel the plain- 
tiff to proceed upon one theory or the other, or to 
give such permissible construction to the pleadings 
as to confine plaintiff’s claim to one species of wrong. 
doing. The other cases on right to recover for ordi- 
nary negligence under allegation of gross, willful, or 
wanton negligence, or vice verse, are collated ina 
note to this case. 


Failure of the employees operating a car and en 
gine by which a trespasser on the railway track is 
struck and injured without fault of the employees, 
to take charge of the wounded man and give him 
care and attention, is held, in Union P. R. Co. y, 
Cappier (Kan.), 69 L. R. A, 513, not to be a viola- 
tion of a legal duty for which the company is liable. 


The duty to sound warnings when trains approach 
a trestle over a highway is held, in Louisville & N. 
R. Co. v. Sawyer (Tenn.), 69 L. R. A. 662, to de 
pend upon the dangerous character of the place, 
which is a question for the determination of the jury. 


Offering a prayer at the beginning of school each 
day, which does not represent any peculiar view or 
dogma of any sect or denomination, is held, in 
Hackett v. Brooksville Graded School Dist. (Ky.), 69 
L. R. A. 592, not to bring a public school within a 
provision of the Constitution that no portion of any 
fund or tax raised for educational purposes shall 0 
used in aid of any sectarian or denominational 
school, 


The owners of improved property located adjacent 
to an adequate sewer or drainage system in the city 
are held, in Ginter v. St. Mark’s Church (Minn.), 69 
L. R. A. 621, to be bound to connect therewith the 
water gutters and spouts upon their buildings, and 
not to permit the rain water to collect and dis 
charge at a point in a public alley, where, by rea 
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son of the volume and force thus attained, it enters 
adjoining premises, provided such connection with 
the drainage system can reasonably be made. 


The right to recover punitive damages for the 
cutting of trees upon a sidewalk for the accommo- 
dation of electric-light wires, in entire disregard of 
the rights of the abutting owner, and against his 
protest, is sustained in Brown v. Asheville Electric 
Co, (N. C.), 69 L. R. A. 631. 


The provision of a State Constitution that al! 
navigable waters shall forever remain public high- 
ways is held, in Manigault v. Springs, Advance 
Sheets, U. S. 1905, 127, not to prevent the legisla- 
ture, in the exercise of its police power to subserve 
the drainage of lowlands, from authorizing the con- 
struction of a dam across a navigable stream. 





a 


OBITUARY. 





John B. Gale. 

John B. Gale, a former resident of Troy, and for 
many years engaged there in the practice of the legal 
profession, died at his home in Williamstown, Mass., 
on the 18th inst., at the ripe age of 82 years. About 
fifteen years ago Mr. Gale retired from active prac- 
tice, taking up his residence in Williamstown, where, 
surrounded by his children and with his books, he 
passed a serene old age. Graduating from Williams 
College in the class of ’42, he took up the study of 
the law and in due time was admitted to practice. 
He formed a partnership under the title of Hunt, 
Fairbanks & Gale, and later became the senior mem- 
ber of the firm of Gale & Alden. He made a spe- 
cialty of patent and real estate law and was gen- 
erally recognized as an expert in these branches of 
the legal profession. 

Mr. Gale was a man of the strictest probity of 
character, honest, independent and everywhere re- 
garded in the community as a sturdy champion vf 
the right, fearless, outspoken, able. He was twice 
married, having wedded sisters, the daughters of Mr. 
and Mrs. Philander Wells, of Troy. He is survived 
by a daughter, Caroline, who married the late Dr. 
Edward Hun, of this city, and three grandchildren, 
Mrs, Lydia Hun Kelly, Catherine Hun and John Gale 
Hun. The surviving wife of Mr. Gale still resides at 
the old homestead in Williamstown. 
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The Law at Mahoney’s Alley. 


The little court room at Mahoney’s Alley was open 
for business, and Judge Houlihan had taken his ac- 
customed seat on the Bench. The court-room was 
filled with mixed-ale philosophers, corner loafers, and 
general all-round booze grafters, and one and all 
eagerly awaited the calling of the court. calendar. 


twist, and anxiously awaited the coming of William 
Slattery, the whitewasher, to court. The latest law 


Flaherty’s express. 

Judge Houlihan, with an air of considerable im- 
portance, announced that court was open and ready 
for business. The case of William Slattery was 
called, and William pleaded “ Not guilty.” The wit- 
nesses were sworn, and the case was ready to pro- 
ceed. 

“Yir Honor,” began Slattery, “I would loike a 
continuance until I can get a lawyer wid a pull.” 


Court. I want you to understand that this Court is 
not a tug-of-war team. Such a remark reflects upon 
the honor in the court because a court that recog- 
nizes ‘ pulls’ should be abolished in the interests in 
justice. My justice is free to all, rich and poor, 
black and white. Only I know that it’s impossible 
fer a ray in intelligence to penetrate your thick 
skull. Ill fine you for contimpt. Mr. Slattery, the 
continuance is refused, bekase your interests are 
safe in my hands.” 

Timothy Cronin deposed that one day last week he 
met Slattery, and they engaged in a wordy alterca- 
tion, and at the conclusion of the argument he said: 
he niver knew a Kerry man to be any good, where-. 
upon Slattery hit him in the face with his white- 
wash brush. 7 

(End of case for the prosecution. ) 

William Slattery admitted that Cronin had stated: 
the truth, but pleaded in justification great provoca- 
tion, and closed by saying, “I lave it all to God, yir 
Honor.” 

“But God is not here to testify,” rejoired Judge- 
Houlihan. 

“T always heard that coorts were godless; now I 
know,” was the answer of Slattery. 

“Don’t say that, Mr. Slattery, bekase you are- 
charged with a crime, and coorts are not charged 
wid any crime, and it’s insulting to the coort,” re- 
plied Judge Houlihan. 

“TI apologize, thin, yir Honor, fer my impudence,” 
answered Slattery. 

“Yer ignorance is quite excoosable,” began Judge 
Houlihan in summing up. “I regret to be obliged 
to decide a case between mimbers in my own party. 
It’s a familiar rule in law that mere words can never 
justify an assault, because if it were otherwise, I 
suppose the whole female race would be wiped out in 
existence. Wimmin ought to make great lawyers, 
bekase they have the openin and closin in ivery argu- 
ment. But the female ginder is not confined to thim 
that wear petticoats. Talking is no throuble to some 
people; the words roll out iv their thin lips like 
sounds from an automatic mandarin in a Chinese 
theatre, which, as ivery one knows, goes three days 
widout stopping. Talkative people sildom go crazy, 
bekase it takes a man in Brains to go crazy, an 





His Honor adjusted his glasses, gave his legs an extra 


these long-winded people ginerally die in lock-jaw- 


books had arrived in town in due season, thanks to. 


“Mr. Slattery, your remarks are insulting to the- 
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instid in brain fever. Now, whin our Heavenly 
Fathers made this planet there was no talk about 
Kerry, but in later days John L. Sullivan came along 
-and made Kerry famous, I don’t suppose that there 
are any whitewashers in Heaven, but they find great 
use for them in jail, bekase the walls have to be kept 
elane. The Kittykism says, “Love your neighbor as 
yourself, and a Cork man ought to love a Kerry man. 
The Scriptures say love your inimies, an only I know 
that Slattery would be practically sintenced to death 
were I to sintence him, a whitewasher, to jail. I will 
temper justice wid mercy an fine him the sum of five 
dollars. “The coort stands adjourned,” announced 
his Honor. 
JosePH M. SULLIVAN, LL. B. 
Of the Suffolk (Mass.) Bar. 
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Lincoln’s Fairness. 





PROVED BY THE Fact THAT HE NEVER MADE AN 
ENEMY IN His PROFESSION. 


Lincoln not only spoke a language which jurors 
could understand, but he also took them into his 
confidence and made them feel, as one of his con- 
temporaries says, that he and they were trying the 
ease together, writes Frederick Trevor Hill in his 
“Lincoln the Lawyer,” in the Century. He was 
likewise continually the friend of the court who 
thought it “would be only fair” to let in this, or 
“only right that that should be conceded,” and who 
“reckoned he must be wrong,” when the court over- 
ruled him, but who, nevertheless, took a quiet and 
tactful exception whenever the occasion required it. 

“Now, about the time he had practiced through 
three-quarters of the case in this way,’ observed 
Leonard Swett, “his adversary would wake up to 
find himself beaten. He was as wise as a serpent 
in the trial of a case, and what he so blandly 
gave away only what he couldn’t get and 
keep.” 

Of course, these comments were merely intended to 
emphasize the fact that Lincoln did not try both 
sides of his cases, as some of his eulogists would 
have us believe; but unfortunately they have been 
distorted into an implication that he indulged in 
tricks of the trade, and that his apparent fair- 
ness was nothing better than a device by which he 
lured the unwary to destruction. 

Mr. E. M. Prince, who is now living in Bloom- 
ington, Ill., and who heard Lincoln try over a hun- 
dred cases of all sorts, is a competent authority 
on any question of this kind, and his testimony is 
direct and convincing. “The truth is,” Mr. Prince 
remarked while talking with the writer, “that Mr. 
Lincoln had a genius for seeing the real point in a 
case at once, and aiming steadily at it from the 
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most cases lies in very narrow compass, and the 
really great lawyer disregards everything not di- 
rectly tending to that issue. The mediocre aiyo- 
cate is apt to miss the crucial point -in his case and 
is easily diverted with minor matters, and when 
his eyes are opened he is usually angry and al- 
ways surprised. Mr. Lincoln instinctively saw the 
kernel of every case at the outset, never lost sight 
of it, and never let it escape the jury. That was 
the only trick I ever saw him play.” 

But the best possible proof that Mr. Lincoln was 
an unusually fair practitioner and generous op- 
ponent is the fact that he made no enemies in 
the ranks of his profession during all his active 
and varied career. Forbearance is often mistaken 
for timidity, and tact for weakness, and it not in- 
frequently happened that Lincoln’s professional op- 
ponents misinterpreted his attitude toward them; 
but they were always speedily disillusioned. Mr, 
Swett remarked that “any one who took Lincoln 
for a simple-minded man (in the court room) 
would very soon wake up on his back in a ditch;” 
and although he seldom resorted to tongue-lash- 
ing, and rarely displayed anger, there is abundant 
evidence that no one ever attacked him with im- 
punity. . 
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Humorous Side of the Law. 

A certain squire of the city, who betrays his patri- 
otism by presiding in a small office painted red, 
white and blue, and located along the Panhandle 
tracks, had a case before him the other day which 
attracted an unusual crowd to the temple of justice. 
A young fellow was up before him on a charge of 
stealing brass, and his friends were out in full force 
to see that he got a fair show. 

Before the case opened, the noise and confusion 
became so great that his honor declared that the next 
man to indulge in any unusual outbreak would be 
ejected from the room. He had hardly ceased speak- 
ing when a young man shouted, at the same tim? 
waving his hat above his head: 

“ Hooray fur Squire Hooligan!” 

“Put him out,” roared the court, and in another 
instant the young man found himself being rushed 
to the door. Order having been restored once more, 
his honor ordered that the prisoner be brought be 
fore the bar for trial. The court officer hurriedly 
glanced about through the crowd and then a great 
light suddenly fell upon him. 

“Can’t do it, your honor,” he replied. “The 
young fellow you just put out was the prisoner.”— 
Pittsburg Dispatch. 


“This, the last will and testament of me, John 
Thomas,” read a certain document in Montreal. “1 
give all my things to my relations to be divided 
among them the best way possible. N. B.—If any: 





beginning of a trial to the end. The issue in 


body kicks up a row he isn’t to have anything.” 
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